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Before the
LIBRARY OF CONGRESS
Washington, D.C. 20024

In the Matter of

ADJUSTMENT OF RATES FOR Docket No. 96-6 CARP NCBRA
NONCOMMERCIAL EDUCATIONAL
BROADCASTING COMPULSORY LICENSE

N N’ N’ N N

PETITION OF THE AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS TO MODIFY THE REPORT OF
THE ARBITRATION PANEL, DATED JULY 22, 1998

Pursuant to 37 CF.R. § 251.55(a), the American Society of Composers, Authors
and Publishers (“ASCAP”) hereby petitions the Librarian of Congress (the “Librarian”) to modify
the Report of the Copyright Arbitration Royalty Panel (the “Panel”), dated July 22, 1998 (the
“Report”). In the Report, the Panel set the statutory rates and terms for public performances by
Public Broadcasters of musical compositions in ASCAP’s repertory for the period January 1,
1998 through December 31, 2002. The Panel also set rates and terms applicable to the repertory

of Broadcast Music, Inc. (“BMI™).

INTRODUCTION

This Petition concerns only two features of the Report: (i) the Panel’s determin-
ation of the amount of the license fee to be paid by Public Broadcasters to ASCAP and (ii) the
Panel’s allocation of arbitrators’ fees among ASCAP, Public Broadcasters and BMI.

With respect to that portion of the Report regarding ASCAP’s license fee, the Panel
explicitly rejected each of the parties’ proposed methodologies for determining the amount of that

fee. Instead, the Panel developed its own method which purports, but fails in significant ways, to
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“key” off the license fee set by the Copyright Royalty Tribunal (the “CRT”) in its June 6, 1978
decision (the “1978 CRT Decision”)."

In its Report, the Panel began by finding that it was bound by the 1978 CRT
Decision. That decision provided that the then existing public television and radio stations should
pay a fee of $1,250,000 per year to ASCAP (the “1978 Fee”), subject to adjustment for changes in
the Consumer Price Index (“C.P.1”) for the years 1979 through 1982. The Panel then adjusted the
1978 Fee upward to reflect the growth in Public Broadcasters’ aggregate revenues between 1978
and 1996 and downward to account for certain purported changes in Public Broadcasters’ use of
ASCAP music over that same period. Then, rather than provide for revenue or C.P.1. adjustments
to the fee over the license term, the Panel arrived at a static ASCAP fee of $3,320,000 annually.
(Report at 25-26).

Assuming, arguendo, that the Panel’s adoption of this formula (the “1978 Trending
Formula”) is appropriate, the Panel failed to follow the methodology of the 1978 CRT Decision
by which it stated it was bound. In so departing, the Panel made several mathematical and
methodological errors which result in a significantly understated ASCAP fee. As set forth in
Section I of this Petition, the Panel:

o applied the wrong revenue data for calculating Public Broadcasters’ revenues

at the time of the 1978 CRT Decision by using 1978 data instead of the 1976
data actually available to the CRT;

For the convenience of the Librarian, a copy of the 1978 CRT Decision, designated before the
Panel as ASCAP Dir. Exh. 8, is appended hereto as Appendix A. Certain other exhibits
referred to herein are similarly reproduced in appendices to this Petition. All citations to the
record herein are made consistent with their designation by the Panel in the Report.
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e applied the wrong financial data in calculating Public Broadcasters’ total gross
revenues for 1996 by excluding $122 million in “ancillary income;”

e failed to make necessary adjustments to the ASCAP fee during the term of the

proposed regulations to account for inflation and the projected growth in
Public Broadcasters’ revenues as the CRT specifically did; and

e incorrectly inferred a relationship between ASCAP’s fee and “music share,” a
circular approach rejected by the CRT as being contrary to Section 118, and
thereby improperly reduced ASCAP’s fee for a presumed drop in ASCAP’s
music share since 1978.

Because the Panel did not disclose that it would rely so heavily on the 1978 Fee or that it would
adopt the 1978 Trending Formula prior to the making of its Report, ASCAP did not have an
opportunity to alert the Panel to its errors. ASCAP thus petitions the Librarian to rectify the Panel’s
errors in order to avoid an arbitrary application of the 1978 Trending Formula and, consequentially,
an arbitrary result.

Notwithstanding its request for certain necessary adjustments to the formula,
ASCAP believes the record before the Panel does not support the adoption of the 1978 Trending
Formula. Rather, that record requires the use of commercial benchmarks as the most appropriate
method for deriving reasonable license fees for Public Broadcasters. Section II of this Petition
addresses the legal and evidentiary basis for the commercial rate-setting approach proposed by
ASCAP. Finally, Section III of this Petition addresses the Panel’s misallocation of arbitration
costs, a misallocation which is unprecedented, inappropriate and which, in the long run, will do

mischief to future CARP proceedings.
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THE PANEL’S APPLICATION OF
THE 1978 TRENDING FORMULA CONTAINS
PATENT ERRORS WHICH ARBITRARILY
UNDERSTATE THE ASCAP LICENSE FEES AWARDED

According to the Panel, the 1978 Trending Formula is designed to serve as a neutral
method for determining the market value of ASCAP’s repertory to Public Broadcasters. Specifically,

the Panel intended that its formula would determine what Public Broadcasters would pay and what

ASCAP would accept as a license fee in the absence of the compulsory license provided under 17
U.S.C. § 118 (“Section 118”). (Report at 9-10). In support of its position, the Panel reasoned:

o The 1978 Fee of $1,250,000 presumably established the fair
market value of Public Broadcasters’ access to ASCAP’s
repertory in 1978. (Report at 10, 25);

o The 1978 Fee may be “adjusted” to account for the growth in
Public Broadcasters’ revenues since the CRT’s decision as a
means of reflecting Public Broadcasters’ increased ability to pay
license fees. (Id. at 25, 27-31);

e The 1978 Fee may be “adjusted” further to account for changes
since 1978 in the relative shares of ASCAP and BMI music broad-
cast on PBS-affiliated television stations. (Id. at 31-34);

e The 1978 Fee as so “adjusted” is an appropriate proxy for license
fees which would otherwise be due from public radio stations to
ASCAP and BMI. (Id. at 25-28, 32 n.42); and

o The 1978 Fee, so adjusted, thus represents the fair market value of
the ASCARP repertory to all public television and radio stations in
each of the years 1998 through 2002. (Id. at 37-39).

Mathematically, the Panel’s 1978 Trending Formula may be represented as follows:

1998 = 1978 x 1996 PB REVENUES X 1996 ASCAP MUSIC SHARE
ASCAP FEE FEE 1978 PB REVENUES 1978 ASCAP MUSIC SHARE
4.
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1. The Panel’s Use of 1978 Revenues
in the 1978 Trending Formula is Arbitrary

In adopting this mathematical formula, the Panel purported to evaluate data
available to the CRT during the 1978 proceeding. However, the Panel used Public Broadcasters’
aggregate 1978 revenues as a starting point for its revenue growth factor. (Report at 25, 31). As
a matter of fact, the CRT could not have based its decision, published on June 8, 1978, on Public
Broadcasters’ 1978 revenue data. That data was not published until late 1979. See W.D. of
Boyle, App. C (FY-1978 data published on 12/31/79). The only revenue data in the record before
the CRT in 1978 was published 1976 data, not 1978 data. See PB Exh. 27X at Table 9. Public
Broadcasters so admitted in their Reply Findings of Fact and Conclusions of Law: “The Public
Broadcasters’ analysis begins with revenue information for the year 1976 (versus ASCAP’s
1978), since 1976 was the last year for which the CRT had data in establishing a fee.” PB Reply
PFFCL, Appendix A at 1.

Those 1976 data, found in PB Exh. 27X in the record, reflect aggregate Public
Broadcasters’ 1976 revenues of $412.1 million, $140 million less than the $552.3 million figure
relied upon by the Panel in applying the 1978 Trending Formula. (A copy of the relevant table
from PB Exh. 27X is appended hereto as Appendix B.) The Panel’s use of 1978 aggregate
revenues thus materially understates the “effective license rate” set by the CRT in 1978.

To explain, in trending forward for revenue growth, the Panel implicitly assumed
that the CRT had sanctioned the use of a particular fraction of revenues as an appropriate license
fee. Based on 1978 data, that percentage, or “effective license rate,” would have been .22% of

Public Broadcasters’ revenues ($1.25 million divided by $552.3 million equals .22% of
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revenues).” (Report at 25-26, 31). If the 1978 Fee is stated as a percentage of Public
Broadcasters’ aggregate 1976 revenues (as it should), the correct rate is .303% of aggregate
annual revenues ($1.25 million divided by $412 million). To be methodologically consistent, if
the Librarian otherwise adopts the Panel’s 1978 Trending Formula, the Librarian should use
.303% as the effective rate applied against Public Broadcasters’ 1996 revenues, not the .22% rate
erroneously relied upon by the Panel. If no other changes are made to the fee, this application has
the effect of raising ASCAP’s annual fee to approximately $4.4 million annually. See Point I(5),
infra at 20.

The Panel’s only substantive explanation for its reliance upon 1978 revenues in
creating an “effective rate,” rather than the 1976 revenues actually available to the CRT, was that
“use of 1976 total revenues on our formula would yield higher license fees for 1996 because the
growth in revenues would be higher.” (Report at 31 (emphasis in original)). There is no basis in
the record for making a material adjustment in favor of Public Broadcasters merely because the
fee generated by the formula might be “too high.” Such an adjustment is inconsistent with the
Panel’s findings that “the change in Public Broadcasters’ revenues is the best indication of
relevant changed circumstances which require an adjustment of the chosen benchmark.” (Report
at 27). As noted below at page 14, the Panel’s decision must be grounded in the record evidence
and its findings must be applied in a consistent manner. Here, Public Broadcasters are neither

entitled to, nor require, any subsidies from the Panel in the form of arbitrary adjustments to a

> Although, as in this proceeding, “Public Broadcasters” in 1978 consisted of hundreds of
television and radio stations in the U.S., the stations reported their finances as a group. The

(continued...)

-6-
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supposedly neutral formula at the expense of ASCAP’s members. The Copyright Act prohibits

subsidization, as the Panel expressly found in its Report. (Report at 9); S. Rep. No. 94-473, 1*

Sess. at 101 (1975) (ASCAP Direct Exh. 4); HR. Rep. No. 94-1476 at 118 (1976) (ASCAP
Direct Exh. 5). Nor is there any basis for believing that Public Broadcasters are unable to pay
license fees based upon the application of 1976 revenue data to the formula, even assuming that
“ability to pay” was relevant under Section 118. The record is replete with evidence
demonstrating the ability of Public Broadcasters to absorb the substantially larger fee increases
proposed by ASCAP in its Direct Case. E.g., ASCAP PFFCL 113-115.

2. The Panel’s Exclusion of $122

Million of Public Broadcasters’
1996 Revenues Was Arbitrary

In conducting its review of the changes in Public Broadcasters’ revenues since the
1978 CRT Decision, the Panel next attempted to ascertain the extent of Public Broadcasters’
“current” revenues. Because published data was not yet available for 1998 or 1997, the Panel relied
on published 1996 revenues as a surrogate for 1998. (Report at 30). (The portions of the 1996
revenue report actually relied upon the Panel, originally contained in ASCAP Exh. 31X, are
appended hereto as Appendix C). In its application of the 1978 Trending Formula, the Panel
applied its own 1978 effective license rate of .22% (instead of the CRT’s actual .303% rate) against

a “preliminary” 1996 revenue figure of $1,955,726,000 listed on page 6 of ASCAP Exh. 31X.

(...continued)

data presented to both the CRT in 1978 to the Panel in this proceeding was an aggregation of
the revenues generated by individual stations. See, e.g., PB Direct Exh. 4; PB Exh. 27X.
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The quoted revenue figure, however, does not include all of Public Broadcasters’
1996 revenues. Later in the same Exhibit relied upon by the Panel, Public Broadcasters disclose
that they had $122,050,000 in “ancillary revenues” in 1996, in addition to the $1,955,726,000 in
“preliminary” 1996 revenues. (See Appendix C at 13). These “ancillary revenues” are comprised
largely of the sale of public broadcasting merchandise such as videos, audiotapes, toys and books.
The Panel recognized that this revenue existed in 1996 but arbitrarily and, without explanation,
excluded it from the 1978 Trending Formula. (Report at 30). This unexplained exclusion of over
$122 million is clearly material and manifestly arbitrary -- it understates the overall change in
Public Broadcasters’ revenues and lowers ASCAP’s fee by approximately $205,000 annually.
See Point I(5), infra at 20.

The stated reason for the Panel’s use of gross revenues in the first instance was
that “gross” revenues are the best indication of “the true increase in Public Broadcasters’ ability
to pay license fees.”® (Report at 30). The existence of over $122 million in additional “gross”
revenues in Public Broadcasters’ coffers impacts on their “ability to pay.”* If the Librarian agrees

with the Panel that the change in Public Broadcasters’ financial resources is relevant, all gross

In its proposed methodology described in Section II infra, ASCAP also excluded all ancillary
income from its commercial fee calculation. That exclusion, however, was based on the fact
that, in licensing commercial broadcasters, revenues subject to ASCAP’s license fee do not
include the equivalent of ancillary income. If the issue is one of Public Broadcasters’ “ability
to pay,” as opposed to what commercial broadcasters pay to ASCAP, the income must be
included to be internally consistent.

That such revenues are not factored into Public Broadcasters’ published revenue statements
is irrelevant — the determination of reasonable fees under Section 118 should not be dictated
by accounting decisions as to where and how certain categories of revenues will be reported
for the purpose of Congressional appropriations. See ASCAP PFFCL 39-40.
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revenues, including ancillary revenue, should be factored into the 1978 Trending Formula. That
inclusion would be consistent with the Panel’s finding that “total revenues” reflect the “true
increase” in ability to pay. (Report at 30). The Librarian should therefore substitute total 1996
revenues of $2,077,776,000 for the partial 1996 revenues of $1,955,726,000 inexplicably used by

the Panel in its application of the 1978 Trending Formula.

3. The Panel’s Failure to Follow the 1978 CRT
Decision and Provide for Interim Adjustments
to the Fee to Account for Potential Changes in
Public Broadcasters’ Revenues or Inflation Was Arbitrary

Because the ASCAP fee awarded by the Panel was ultimately derived from 1996
revenue data, not 1998 data, the resulting fee is more realistically described as a “1996 fee.”
Obviously, a “1996 fee” does not necessarily represent a fair market valuation of ASCAP’S repertory
for the period 1998 through 2002. As it stands, the ASCAP fee does not capture any of Public
Broadcasters’ actual and anticipated revenue increases since 1996, nor is there any protection for
ASCAP against inflation — a factor for which the CRT explicitly accounted in 1978. As the Panel
stated, “we make no adjustment for revenue increases since 1996, nor for revenue increases which
shall likely occur throughout the statutory license period. Though too speculative to quantify, Public
Broadcasters appear poised for substantial revenue increases.” (Report at 30).

Even assuming that such increases are “speculative” (there was certainly substantial
evidence that radical increases are expected), the Panel should have allowed for interim adjustments
to the ASCAP fee. For example, the Panel could have stated the award as a “rate.” Given the
foregoing discussion in Points 1 and 2, the adjusted ASCAP award could be stated as “.303% of
Public Broadcasters’ total aggregate annual revenues, including ancillary income.” That rate could

then be applied against Public Broadcasters’ 1998, 1999, 2000, 2001 and 2002 revenues to generate

newyork 298585 vl [Att3.doc]



annual license fees. This “rate” approach is similar to the manner in which ASCAP currently

licenses many of its commercial users. See, e.g., ASCAP Direct Exh. 20.

In the 1978 CRT Decision, the CRT also recognized the shortcomings of the “do
nothing” approach adopted by the Panel here. There, rather than adopting a rate for the entire
five-year term of the regulations, the CRT imposed interim C.P.I. adjustments: “The CRT
believes it would be unfair to copyright owners if the schedule did not make some provision for
changes in the cost of living [over the term of the regulations.]” 1978 CRT Decision, App. A at
25070. Interim cost of living adjustments are traditionally a part of Section 118 regulations. See

1992 Adjustment of the Public Broadcasting Royalty Rates and Terms, 57 Fed. Reg. 60954,

60957 (Dec. 22, 1992); Noncommercial Educational Broadcasting Compulsory License: Final
Rule, 63 Fed. Reg. 2142, 2145 (Jan. 6, 1998) (current regulations for college and university

stations) (updating 37 C.F.R. § 253.10, entitled Cost of Living Adjustment); see also Cost of

Living Adjustment for Performance of Musical Compositions by Colleges and Universities, 60

Fed. Reg. 61654 (Dec. 1, 1995); Cost of Living Adjustment for Performance of Musical

Compositions by Colleges and Universities, 61 Fed. Reg. 60613 (Nov. 29, 1996).

Here, the Panel acted in a patently contradictory fashion when it afforded
precedential value to the amount of the 1978 Fee but failed to incorporate the C.P.I. adjustments
which were an integral part thereof. The Panel also acted arbitrarily when it failed to offer any
justification for its omission of C.P.1. adjustments either to translate the 1996 fee into “1998
dollars” or to account for inflation over the term of the regulations. As recently stated by the
Librarian, a CARP’s actions will be deemed “arbitrary” if it deviates from CARP and CRT

precedent without a rational basis for doing so:

-10-
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In such matters where the Panel failed to discuss any relevant case law or past pre-
cedent construing the statutory objective before rendering its determination, the
Register finds the Panel acted in an arbitrary manner. The finding is based on the
Panel’s failure to consider CRT precedent and to provide a rational basis for its
departure from prior proceedings construing the same statutory objective. See
Pontchartrain Broad. v. FCC, 15 F.3d 183, 185 (D.C. Cir. 1994) (“an unexplained
departure from Commission precedent would have to be overturned as arbitrary
and capricious”).

Determination of Reasonable Rates and Terms for the Digital Performance of Sound Recordings,

96-5 CARP DSTRA, 63 Fed. Reg. 25394, 25406 (1998) (“1998 CARP-DSTRA Decision”). As
further noted by the Librarian, “while no Panel need slavishly adhere to the past practices of the

CRT, it must articulate a reasoned explanation for its deviation from past precedent. Otherwise

its actions may be construed as arbitrary and contrary to law.” Id. at 25402 (emphasis added).

In the absence of an explanation from the Panel as to why it omitted C.P.1.
adjustments integral to the 1978 Fee, the Librarian must “carry over” the practice of making
interim adjustments. Should the Librarian agree, the current regulations found at 37 C.F.R. §
253.10, can serve as a framework for such adjustments. Alternatively, the Librarian could convert
the adjusted award into a fraction of future revenues (0.303%) which would create an inherent

hedge against inflation. (Report at 28).

-11-
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4. The Panel’s Downward Adjustment of ASCAP’s
Fee Based on Music Use Is Not Supported by the
Record, the 1978 CRT Decision or Section 118

As the final step in the application of its formula, the Panel adjusted ASCAP’s fee
downward by 25% to account for what the Panel perceived as a decrease in ASCAP’s “share” of
the music performed by Public Broadcasters since 1978. That “determination” is erroneous and
arbitrary as a matter of law and the record.

(a) The Panel’s dependence on music “share” is irrelevant and unsupported by

Section 118. There was no dispute before the Panel that the purpose of Section 118 is to com-
pensate ASCAP’s members, among others, for the use of their music by Public Broadcasters. For
example, the Senate Judiciary Committee stated in its 1975 report,

The compulsory license is intended to ease public broadcasting’s transition from its
previous “not for profit” exemption under the copyright law. As such, this provi-
sion does not constitute a subsidy of public broadcasting by the copyright proprie-
tors since the amendment requires the payment of copyright royalties reflecting the
fair value of the materials used.

S. Rep. No. 94-473, 94th Cong. 1st Sess. 101 (1975) (ASCAP Direct Exh. 4) (emphasis added).

The basic principle is that if Public Broadcasters do not “use” ASCAP music in their broadcasts,
Public Broadcasters do not need an ASCAP license.
What the Panel overlooked in relying on an analysis of “music share” is that music
“share” data does not necessarily have any correlation to actual music use. Obviously, 60% of 1
million performances of music represents more “total performances” of music than 80% of 1,000
performances. If adjustments are to be made for perceived changes in music “mix,” one must
first look at actual music performances. The Panel’s reliance on “music share” merely begs the

question: “share” of what?

-12-
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In relying on share data, the Panel also assumed that all music is fungible, and that
the repertories of ASCAP and BMI are completely interchangeable as far as Public Broadcasters,
as music users, are concerned. Thus, the Panel was able to assign the same “value” to the two
repertories and divide the total “value” by the two organizations’ respective music shares. That
methodology is not, however, supported by Section 118.° In adopting Section 118 Congress
explicitly rejected the “royalty pool” model that is the hallmark of Sections 111 and 119 of the

Copyright Act. W.D. of Baumgarten. 15-16; ASCAP Direct Exhs. 4, 6; Tr. 441-43. Rather the

structure of Section 118 reflects Congress’ intent that each copyright society would recetve an
individualized valuation of its repertory. Ibid.

(b) It was improper for the Panel to “presume” that Public Broadcasters’ rate

of overall music use has been static since 1978. One of the vagaries of the proceedings before

the Panel was that, even though there were voluminous exhibits and testimony in the record as to
Public Broadcasters’ music use, there was no data as to public performances of music (ASCAP
or otherwise) prior to 1992. See ASCAP PFFCL 116-17;, PB PFFCL 48-51; BMI PFFCL 47-
50. Inthe Report, the Panel found this to be a fact, yet it inexplicably premised its entire music
use adjustment solely on a presumption of static music use prior to 1992: “Given the dearth of

empirical, or even anecdotal, evidence to the contrary, it is reasonable to presume that overall

Nor is the Panel’s “lumping” assumption supported in the record. First, all of the prior
negotiations between ASCAP, BMI and Public Broadcasters, as well as all other copyright
owners subject to Section 118, were conducted separately, evidencing the fact that Public
Broadcasters and other users have traditionally treated ASCAP and BMI as distinct vendors.
ASCAP PFFCL 131-32. Second, ASCAP and BMI compete with each other, have entirely
different repertories and different ways of measuring, valuing and compensating for the public

(continued...)

-13-
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music usage by Public Broadcasters has remained substantially constant since 1978.” (Report at
32).

Such an arbitrary “presumption” has no place in a Section 118 proceeding.
Section 118 requires that any determination of the Panel be made “on the basis of a fully
documented record, prior decisions of the CRT, prior copyright arbitration panel determinations,

and rulings of the Librarian of Congress under Section 801(c).” 17 U.S.C. § 802(c); see also 17

U.S.C. § 802(f) (decisions of CARPs subject to review by Librarian after “full examination of the
record created in the arbitration proceeding”); 37 C.F.R. § 251.49(b) (transcript of testimony,

exhibits, papers and requests filed in proceeding constitute the official record). Asthe D.C.

Circuit explained in Nat’l Assoc. of Broadcasters v. Librarian of Congress, No. 96-1449 (D.C.
Cir. June 26, 1998), “if the Panel’s proposed award is patently arbitrary or plainly contravenes
another provision of Title 17, the Librarian’s decision to approve the award without modification
would constitute ‘act[ing] in an arbitrary manner’ as well.” The Court also stated that the
Librarian would “plainly act” in an arbitrary manner, “if, without explanation or adjustment, [the
Librarian] adopted an award proposed by the Panel that was not supported by any evidence or
that was based on evidence which could not reasonably be interpreted to support the award.”
The lack of evidence of any change in total music use certainly is not a basis for
the Panel’s factual finding that no change in music use occurred. If there is no evidence to

support an adjustment, the adjustment cannot be made, no matter how relevant it might be. See

(...continued)

performances of their members’ music. Tr. 3264. The Panel apparently took neither of these
considerations seriously when it treated the two repertories as identical products.

-14-
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In Re Adjustment for the Satellite Carrier Compulsory License, Docket No. 96-3 CARP-SRA, 62

Fed. Reg. 5742 (October 28, 1997) (1998 CARP Satellite Decision”).

(©) The record belies the Panel’s arbitrary finding that music use has been

“static” since 1978. Leaving aside the impropriety of the Panel’s presumption that overall music

use has remained static since 1978, the presumption is plainly wrong. The Panel was presented
with voluminous television music use data for the years 1992 through 1996. Ultimately, the
Panel accepted Public Broadcasters’ data as being the most comprehensible. (Report at 31-32).
That data, sponsored by Dr. Adam Jaffe, presented information regarding the public television
stations’ music use measured in terms of “minutes of music per hour” and “cues of music per
hour.” In his review of that data, Dr. Jaffe opined that the rate of Public Broadcasters’ perform-
ance of music on television did not change substantially between 1992 and 1996. PB PFFCL 51-
54. From this observation, and the lack of any data prior to 1992, the Panel concluded that
overall music use on public television stations could not have changed substantially since 1978.
(Report at 32).

In so concluding, the Panel failed to consider the indisputable fact that the number
of Public Broadcasters’ broadcast hours (i.e., the amount of time during which Public
Broadcasters could perform ASCAP’s music) has more than doubled since 1978. Attached
hereto as Appendix D is a portion of PB Direct Exh. 3. That Exhibit, and others in the record,
demonstrate two facts: (1) the number of public television stations has also grown significantly
since 1978 and (2) the amount of annual “air time” per public television station has grown
significantly since 1978. For example, in 1976 there were 253 public television stations which
averaged 4542 hours of broadcasts annually. PB Exh. 27X, Table 3. By 1978, total television
broadcasts hours had grown to 1.3 million hours per year. PB Direct Exh. 3. By 1994, when

-15-
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Appendix D was released, there were 353 stations averaging nearly 6,500 hours of broadcasts
annually. In sum, while there were approximately 1.1 million public television broadcast hours in
1976, there were 2.3 million broadcast hours in 1994,

When evaluating changes in rates of performances of music per hour since 1978, as
the Panel did, this growth in broadcast hours must be factored into the analysis. For example, Dr.
Jaffe reported that, in 1994, public television stations averaged 18.16 minutes of music per hour.
W.D. of Jaffe, “Data Underlying Figures 5 and 6.” Given that Public Broadcasters were on the air
for 2.3 million hours in 1994, they must have performed 41.2 million minutes of music that year
(18.16 x 2.3 million). Further, according to the share data accepted by the Panel, about 60% of
that music, or 25.0 million minutes, would have been ASCAP music.

Looking back to 1978, if the existing public broadcasting stations played music at
or about the 1994 rate of 18.16 minutes per hour, they would have performed 20.0 million
minutes of music in their 1.1 million broadcast hours (18.16 x 1.1 million). If ASCAP had an
80% share of those 20.0 million minutes in 1978, 16.0 million minutes would have been ASCAP
music. Thus, even if ASCAP’s “share” of total music minutes dropped 25% between 1978 and
1996, the gross amount of ASCAP music performed by Public Broadcasters rose by more than

150% (from 16 million minutes in 1978 to 25 million minutes in 1994).° Because, as noted

ASCAP is not advocating here for a 150% upward music use adjustment to its fee. As ASCAP
repeatedly noted to the Panel, there is no evidence in the record from which to make a reasoned
finding about music use in 1978 one way or the other. ASCAP PFFCL 116 n.6, 152; W.D. of
Boyle 11. In making its inappropriate finding, the Panel clearly misunderstood ASCAP’s
statement that “the trended fee assumes that music use on the Stations did not change
substantially from 1978 to 1990 and there is no evidence in the record to contradict that
assumption.” (Report at 33 (citing ASCAP PFFCL 116 n.6)). In context, the statement clearly

(continued...)
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above, the purpose of Section 118 is to compensate copyright owners for actual performances of
their music, the Panel was clearly erroneous in reducing compensation to ASCAP’s members
based on an untested assumption of diminished performances since 1978.

(d) Even assuming that “music share” is relevant, there is insufficient record evidence

to support the Panel’s inferential findings regarding such shares. Even if one were to conclude that

“changes in music share” rather than “changes in total music use” is an appropriate consideration, the
evidence does not support the Panel’s factual finding that ASCAP’s share of all music performed by
Public Broadcasters has dropped 25% since 1978. (Report at 32).
The only “music share” data before the Panel concerned ASCAP and BMI’s
respective shares of performances on public television between 1992 and 1996. There was no
direct evidence in the record for television shares prior to 1992. The Panel’s “inferences” as to
what the respective music shares might have been on public television in 1978 is obviously pure
speculation. (Report at 33). In a nutshell, the Panel found that, because ASCAP had negotiated a
fee of approximately four times that of BMI in 1982 (the Panel is unclear in its findings, citing
first that the negotiations occurred in 1981 and then citing 1982 as the appropriate year),
ASCAP’s music share must have been 80% in 1982. The Panel made this finding despite
ASCAP’s direct evidence, noted below, that ASCAP had not negotiated in this fashion. From

that misassumption, the Panel infers that the same music share must have prevailed four years

(...continued)

refers to a conservative estimate of the total number of ASCAP performances, not the total of
ASCAP, BMI and SESAC performances. As noted above, the total number of all music
performances must have risen since 1978 due to increased broadcast hours. Moreover, ASCAP
does not sanction “music minutes” or “share data” as appropriate yardsticks of “value.” The

(continued...)
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earlier in 1978. (Report at 33). To “test” its assumption, the Panel then examined the 1978 CRT
Decision and concluded that the CRT must have been aware of “music shares” when it set a fee
for ASCAP, despite the CRT’s explicit statement that it had not used BMI data in setting
ASCAP’s fees. Regardless, the Panel concluded that the CRT could not have meant what it said.
(Report at 33). The Librarian should not affirm this sort of circular logic, nor the Panel’s obvious
disregard of the 1978 CRT Decision and the factual record in this proceeding.

(e) There is no data whatsoever in the record as to “music share” on public radio

broadcasts for any year. Finally, the only “music share” data before the Panel concerned

programming on public television stations. The Panel explicitly acknowledged the absence of any
“music share” data regarding public radio broadcasts. (Report at 32). The absence of radio data is
significant, considering that there are currently over 700 public radio stations airing programming
containing substantial amounts of ASCAP music. For example, there is undisputed evidence in the
record that approximately three quarters of the public radio stations in this proceeding perform
music substantially all of the time. ASCAP PFFCL 100-101. Moreover, ASCAP presented
uncontradicted evidence showing that these public radio stations play “gargantuan” amounts of
ASCAP music. ASCAP PFFCL 92, 100-104. On the other hand, there was no data regarding the
amount of the BMI music played on public radio stations — BMI estimated that less than a third of
all public radio broadcasts contain any BMI music at all. BMI PFFCL 54-55.

In a footnote, the Panel attempted to “finesse” the lack of radio data by finding

that purported music shares on television could be used as a “proxy” for radio. (Report at 32

(...continued)
foregoing example is merely used to show that if one attempts to compare 1978 data with data

(continued...)
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n.42). That finding (that the mix of music in public television broadcasts is exactly the same as
that in public radio broadcasts) was not based on any study or evaluation of data in the record.
Rather, the Panel merely noted that the parties had “historically” used television music data as a
surrogate for radio data when negotiating prior license fees. Methodologically, the Panel’s
reliance on that convenience in the absence of real data is plainly arbitrary. The Panel found in an
extended discussion that the actual fees agreed to in prior licenses were not an appropriate
precedent for the current fees. (Report at 20-23). There is no rational basis then for affording
precedential value to the manner in which the parties arrived at those fees. If television data was
used as a proxy for radio in order to set non-precedential fees, the parties’ use of surrogate data is
equally non-precedential.

Further, contrary to the Panel’s observation, there was no probative evidence to
support a finding that ASCAP had ever acquiesced to the use of television data as a proxy for
radio. The only evidence arguably supporting the Panel’s comment was a statement by the former
general counsel from PBS that “all” parties had relied on PBS music share data in prior negoti-

ations. W.D. of Jameson at 5. However, those witnesses with personal knowledge of ASCAP’s

position in those negotiations, Dr. Peter Boyle and Mr. Hal David, each denied that music use
data was ever relied upon by ASCAP in agreeing to prior fees. Both testified without challenge
that ASCAP had agreed to fees with Public Broadcasters in 1982, 1987 and 1992 on the basis
that the fees represented the 1978 Fee adjusted for inflation, and were in any event “not to be

precedential” (as is stated in the licenses at PB Direct Exhs. 11, 12, 13). ASCAP’s decision to

(...continued)

from the 1990’s, one must factor in the doubling of broadcast hours.
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accept those fees had nothing to do with music use data or a deliberate assessment of Public
Broadcasters’ use of ASCAP music on television or radio. ASCAP PFFCL 122-33. In light of
the foregoing, the Panel lacked a reasonable basis in the evidence to conclude that data on
television music share could properly serve as a proxy for radio. Its music share adjustment is

therefore patently arbitrary.

5. The Effect of the Proposed Corrections
On the Total Fee To Be Paid to ASCAP

In sum, in order to avoid an arbitrary application of the 1978 Trending Formula,
the Librarian should at a minimum make the following adjustments: (1) substitute 1976 revenue
data for 1978 revenue data; (2) substitute aggregate 1996 revenues, including “ancillary income,”
for partial 1996 revenues; (3) allow for C.P.I. adjustments both between 1996 and 1998 and over
the term of the license; and (4) delete any music use adjustment. As a result of the foregoing, the

1978 Trending Formula should be calculated as follows:

1978 FEE x  TOTAL PB 1996 REVENUES + INFLATION ADJUSTMENT = ASCAP
TOTAL PB 1976 REVENUES ANNUAL
FEE

Using the data supplied in the foregoing four Points, the 1978 Trending Formula would yield an
annual ASCAP fee of $6,302,400, again subject to C.P.I. adjustments. That calculation is as

follows:

$1,250,000 x  $2.077.776.000 = $6,302,400
$ 412,100,000
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In the alternative, the Librarian could state ASCAP’s fee as “0.303% of Public Broadcasters’ total

® 1998, 1999, 2000, 2001 and 2002 revenues, including ancillary income.”
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IL.

SHOULD THE LIBRARIAN REJECT THE PANEL’S USE OF
THE 1978 TRENDING FORMULA, THE LIBRARIAN
SHOULD ADOPT ASCAP’S PROPOSAL, RELYING ON
COMMERCIAL LICENSE FEES AS A BENCHMARK

In adopting the 1978 Trending Formula (which compares the current group of Public
Broadcasters to public broadcasters operating in the 1970’s), the Panel has departed substantially
from rate-setting methods established in recent compulsory license proceedings. The paradigm for
setting rates in these proceedings has been an evaluation of what comparable users pay in current
markets, not what users paid twenty years ago. As recently stated by the Librarian,

A benchmark is a marketplace point of reference, and as such, it need not be per-
fect in order to be considered in a rate-setting proceeding. In the 1988 rate adjust-
ment proceeding for coin-operated phonorecord players, the Tribunal considered
different marketplace models and found that each analogy had distinguishing
characteristics, but nevertheless considered them in conjunction with the record
evidence and that statutory objectives. 1980 Adjustment of the Royalty Rate for
Coin Operated Phonorecord Players, 46 FR 884, 888 (1981) (“While acknowl-
edging that our rate cannot be directly linked to marketplace parallels, we find that
they serve as an appropriate benchmark to be weighed together with the entire
record and the statutory criteria”).

1998 CARP-DSTRA Decision, 63 Fed. Reg. at 25404. In ultimately upholding the Tribunal’s

ruling in the 1980 jukebox proceeding, the Court of Appeals for the Seventh Circuit stated,

We think that the Tribunal could properly take cognizance of the marketplace
analogies while appraising them to reflect the differences in both the respective
markets (e.g., with respect to volume and industry structure) and the regulatory
environment. It is quite appropriate and normal in this administrative rate deter-
mination process to find distinguishing features among various analogous situa-
tions affecting the weight and appropriate thrust of evidence rather than its admis-
sibility. No authority cited by AMOA would require the Tribunal to reject the
ASCAP/SESAC analogies. Comparable rate analogies have been repeatedly
endorsed as appropriate ratemaking devices.

Amusement and Music Operators Ass’n v. Copyright Royalty Tribunal, 676 F.2d 1144, 1157 (7"

Cir.)(emphasis added), cert. denied, 459 U.S. 907 (1982 (“AMOA™); see also San Antonio v.
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United States, 631 F.2d 831, 836-37 (D.C. Cir. 1980), clarified, 655 F.2d 1341 (D.C. Cir. 1981);

Burlington Northern, Inc. v. United States, 555 F.2d 637, 641-643 (8th Cir. 1977); InRe

Determination of the Distribution of the 1991 Cable Rovyalties in the Music Category, Docket No.

94-CARP-CD 90-92, 63 Fed. Reg. 20428 (April 24, 1998).

In accordance with these precedents, the rate-setting methodologies proposed by both
ASCAP and BMI in this proceeding focused on what commercial television and radio broadcasters
are presently willing to pay for access to their repertories.” (Report at 23-24). ASCAP’s
methodology, summarized at ASCAP PFFCL 111, applies current commercial television and radio
license rates to a fraction of Public Broadcasters’ total revenues and then adjusts the resulting fees for
music use differences between the two groups. The proposed fees, set forth at ASCAP PFFCL 112,
ultimately represent approximately 65% of what a comparable group of commercial broadcasters
would pay to ASCAP for the use of its members’ music. ASCAP PFFCL_115.

ASCAP’s reliance on the comparability of public and commercial broadcasters is

fully grounded in substantial evidence. Whatever differences may have existed in 1978 between a

Similarly, in a recent CARP rate proceeding, PBS proposed that what commercial cable oper-
ators and satellite carriers paid for “basic cable network” programming -- i.e., programming
similar to that carried on distant signals retransmitted under Section 119 -- should serve as a
benchmark for fees payable to public broadcasters under 17 U.S.C. § 119. The CARP even-
tually adopted that commercial benchmark. See 1998 CARP Satellite Decision, 62 Fed. Reg.
at 55748-49. Other compulsory license rate-settings have been based on commercial
analogies similar to that drawn by ASCAP and BMI here. See, e.g., AMOA, 676 F.2d at
1155-56 (Jukebox royalties based on analogies to what restaurants and taverns paid, what
background music providers paid and what foreign jukebox owners paid); Nat’l Cable
Television Ass’n v. Copyright Rovalty Tribunal, 724 F.2d 176, 184 (D.C. Cir. 1983) (cable
operator royalties based on marketplace analogy to what commercial broadcasters paid, even
though cable operators “do not rely on advertising”).
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fledgling public broadcasting industry and the commercial broadcasters then have substantially

eroded in the passage of twenty years. The undisputed evidence shows:

The total number of Public Broadcasters has grown from 452 in 1978 to 1059 in
1997. ASCAP PFFCL 36. The public television stations now reach 99% of
American homes, as opposed to 80% in 1978. Id. The public radio stations now
reach 92% of American homes, as opposed to fewer than 60% in 1978. Id.

In 1978, Public Broadcasters earned no “entrepreneurial” or “ancillary
income.” Beginning in the 1990’s, Public Broadcasters, like their commercial
counterparts, began focusing on new revenue sources. By 1996, Public
Broadcasters had raised over $120 million in ancillary income through aggres-
sive product marketing and new strategic alliances with commercial media
enterprises. Such income is expected to increase substantially in the next few
years. ASCAP Exh. 31X at 13.

Since 1978, the focus of Public Broadcasters’ broadcast operations has shifted
from generating federal, state and local appropriations towards developing
income from the sale of commercial spots to businesses and the sale of mem-
bership subscriptions to viewers. Public Broadcasters refer to these latter forms
of revenues as “audience-sensitive income.” ASCAP PFFCL 38-39, 49-50.

In an attempt to garner more “audience-sensitive” income, Public Broadcasters
now tatlor the content of their programming to attract increasing audiences. Id. at
66-72. For example, during semi-annual “pledge drives” Public Broadcasters
deliberately alter their normal programming to air music-related programming such
as The Three Tenors, Riverdance and Les Miserables — all containing ASCAP
music. This relatively new pledge programming strategy is specifically intended to
increase “audience subscription” revenues. Id. at 67-68, 84, 98-100.

Public Broadcasters also tailor the content of their regular broadcasts to attract and
keep corporate sponsors. In that regard, Public Broadcasters have eased restrictions
on commercial underwriting in a manner not dissimilar from commercial sponsor-
ships. Id. at 66-72.

Due to this marked shift in programming focus, Public Broadcasters’
“audience-sensitive income” has grown significantly since the 1978 CRT
Decision. As of 1978, Public Broadcasters had raised only $173 million
through their broadcast-related activities. W.D. of Boyle App. C. By 1996,
approximately $1.10 billion or over 52% of Public Broadcasters’ total aggre-
gate revenues were raised from broadcast activities. ASCAP Exh. 31X at 6.

Over the same period, due to the successes of cable television and shifts in

commercial broadcast television programming, Public Broadcasters are no
longer the only source of “live performances of television or ballet, regular
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presentations of quality drama, and direct live coverage of important public
proceedings,” as the CRT found in 1978. ASCAP PFFCL 69-72.

In evaluating the foregoing shifts, the Panel found that the “commercialization” of Public
Broadcasters “is patent to even a casual observer.” (Report at 24).

The existence of this particular finding in the Report reveals a fundamental
methodological error in the 1978 Trending Formula. Notwithstanding the “patent commercial-
ization” of Public Broadcasters, the formula fails to compensate ASCAP’s members in any way
for the increasing importance of their music to Public Broadcasters’ broadcast revenue streams
since 1978. Rather, the 1978 Trending Formula effectively awards ASCAP the very same
percentage of Public Broadcasters’ revenues that the Panel assumed the CRT had awarded in
1978. The Panel made no attempt to incorporate a “commercialization” factor into the formula
which would shift the 1978 effective license rate towards the higher license rate currently paid by
commercial broadcasters. Such a shift is clearly warranted on the record.

To be sure, it is not ASCAP’s position that Public Broadcasters are mirror images
of commercial broadcasters or that they should currently pay what commercial television and
radio stations pay to ASCAP (well over $200 million per year). In its proposed methodology,
ASCAP specifically accounts for the differences in size and economic nature of the two groups of
broadcasters by focusing on Public Broadcasters’ “audience-sensitive income.” These broadcast-
related revenues, amounting to approximately $1.1 billion in 1996, are entirely dependent on the
content of Public Broadcasters’ programming. As such, they are the best measure of the value of
ASCAP’s music used in that programming. Gross or aggregate revenues, such as were used by

the Panel in the 1978 Trending Formula, are a more dubious measure of increased commer-
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cialism.®> The Panel noted that the Public Broadcasters operate on a different economic model
than do commercial broadcasters, largely because a substantial portion of the Public Broadcasters’
gross revenues has traditionally been unrelated to broadcast activities. (Report at 23). The rise in
“audience-sensitive” income alone is the true measure of the “patent commercialization” of Public
Broadcasters’ programming since 1978.

In light of the foregoing, ASCAP maintains that its proposed annual licensing fees
of $4,612,000 for the public television stations and $3,370,000 for the public radio stations were
well within the “zone of reasonableness” to be determined by the Panel. The fees do “not ignorfe]
that it [is] public broadcasting” being licensed, nor do they compel “copyright owners [to] recetve

.. . an increment less [in] tribute to public broadcasting.” Tr. 447-48.

As ASCAP noted in its rate-setting proposal, gross or aggregate revenues can be an appro-
priate measure of value received by commercial broadcasters. Indeed, gross revenues have
traditionally been used as a means of approximating the value that a musical composition
from ASCAP’s repertory contributes to a commercial broadcaster’s broadcasts. That
“surrogate” function (“revenues” for “value”) works in the commercial setting precisely
because substantially all of a commercial broadcasters’ revenues are tied to their broadcasts.
(Report at 24). Thus, for example, ASCAP will traditionally receive a portion of a broad-
caster’s advertising revenue generated in a broadcast containing the performance of an
ASCAP composition. ASCAP PFFCL 12-14.
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IIL

THE PANEL ERRED IN ITS
ALLOCATION OF COSTS
AMONG THE PARTIES

At pages 38 and 39 of the Report, the Panel determined that ASCAP and BMI should
each should bear one-third of the costs of this proceeding and that PBS and NPR together should pay
the other one-third. For the following reasons, ASCAP requests that the Librarian set aside the
Panel’s cost allocation and instead apportion costs equally between copyright owners (ASCAP and
BMI) and copyright users (PBS and NPR) as ASCAP and BMI had proposed to the Panel.” See
ASCAP’s Letter to the Panel, dated June 8, 1998.

Section 802(c) of Title 17 provides that “the parties to [rate] proceedings shall
bear the entire cost thereof in such manner and proportion as the arbitration panels shall direct.”

See also 37 C.F.R. § 251.54(a)(1)(same). Section 802(c) further requires the Panel to act on the
basis of precedent established by the CRT, other CARPs and the Librarian of Congress. Indeed,
as was noted above, a CARP is deemed to act arbitrarily if it departs from precedent without

articulating a rational basis for doing so.

Under Section 802(f), the Librarian must review the Panel’s entire report, including the
Panel’s allocation of costs among the parties which the Panel considered to be part and parcel
of its rate determination. See also In Re Distribution of 1990, 1991 and 1992 Cable
Royalties, 61 Fed. Reg. 55653, 66657 (Oct. 28, 1997) (In order to make recommendations to
Librarian, Register “must review the entire [CARP] report”). Indeed, in reviewing the
Panel’s decision in the cable distribution proceeding, the Librarian included a review of at
least one decision by the Panel that was collateral to and not a part of the Panel’s final deter-
mination. Id. at 66659-60 (reviewing the Panel’s Jan. 26, 1996 Order regarding Fox under
arbitrary or contrary to law standard).
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Since the replacement of the CRT with CARPs in 1993, there have been only two
other litigated compulsory rate proceedings. In both, copyright owners and users proposed to share
arbitration costs equally and, in exercising their statutory authority to allocate costs, the CARPs

divided the costs equally between owners and users. See Report of Panel in Re Rate Adjustment

for the Satellite Carrier Compulsory License, dated August 28, 1997, at 54 (seven copyright owners

groups/two copyright user groups); In Re Determination of Reasonable Rates and Terms for the
Digital Performance of Sound Recordings, Docket No. 96-5 CARP DSTRA (one copyright
owner/three copyright users). Despite the existence of these binding precedents, the Panel here
imposed two-thirds of the costs of this proceeding on copyright owners and one third on Public
Broadcasters. The Panel offered no rational basis for rejecting precedent and ordering copyright
owners to pay two-thirds of the costs of this proceeding. Contrary to Section 802(e), the Panel did
not set forth any “facts” relevant to its fee determination, other than a vague reference to “the
totality of the circumstances, including the 1978 CRT decision, the history of negotiations between
the parties, and the manner in which the parties proceeded herein.” (Report at 39).

There is, however, nothing in the CRT’s 1978 determination that could support
the Panel’s cost allocation. As the Copyright Office noted in its May 9, 1994 Federal Register
notice, prior to passage of the 1993 CRT Reform Act, no party bore the costs of CRT rate -
proceedings. 59 Fed. Reg. 23964, 23977 (May 9, 1994). CRT costs were borne fully by the
Office. Thus, the CRT was never faced with the issue of cost allocation. The “negotiating history
of the parties” also fails to support the Panel’s fee allocation. At all times during the license
negotiations (which have taken place since 1978) there were four parties involved: (1) PBS and
(2) NPR on one hand, and (3) ASCAP and (4) BMI on the other. The record before the Panel
was that representatives of both PBS and NPR participated in each of the prior license
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negotiations with ASCAP and BMI, that both PBS and NPR were separate parties to each of
their agreements with ASCAP and BMI; and that both PBS and NPR separately executed each
license agreement on behalf of the individual stations represented by them. See PB Direct Exhs.
11at7,12at7,13 at7, 14 at 9, 15 at 12, 16 at 10 (executed license agreements); PB Exh. 30X
(minutes of 1992 negotiations); Tr. 2686, 3423, 3566-3567. The evidence regarding the parties’
negotiating histories thus supports the equal cost allocation between copyright owners and users
proposed by ASCAP and BMI, not the allocation determined by the Panel.

The record regarding “the manner in which the parties proceeded herein” does not
support the Panel’s determination that Public Broadcasters constitute “one party” for purposes of
cost allocation. PBS and NPR each filed separate notices of intent to participate in the
proceeding. PBS and NPR maintained that they constituted a single party merely because they
“presented a unitary case with common counsel, overlapping evidence and witnesses, and a
combined fee proposal.” While ASCAP and BMI did not present a joint case, their evidence
overlapped as well and each proposed a benchmark based on the license fees paid by commercial
broadcasters. NPR and PBS were each represented by separate record counsel as well, as evi-
denced by the myriad pleadings filed in this proceeding on their behalf. In any case, any decision
by the Panel to award costs based on the simple use of “common counsel” or “common experts”
clearly would be arbitrary.

Public policy also demands fairness in cost allocation, as the Librarian has
previously recognized. In initially adopting 37 C.F R. § 251.54(a)(1), the Librarian rejected the
NCTA’s claim that the NCTA should be exempt from costs in any rate proceeding it did not
initiate, and held: “The effect of putting the costs on the petitioner would be to make petitioners
pay a high price for the periodic rate reviews that are already scheduled and contemplated by
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Congress.” 59 Fed. Reg. at 23977-78. The Librarian further opined that because rate reviews are
® a matter of public interest, “the burden [of costs] should be shared by both the owners and users.”
Id. at 23978.

In the Office’s own words, it would be a “high price” to force copyright owners in

this proceeding to bear a disproportionate burden of the arbitration costs. This is particularly true
when voluntary negotiations fail and copyright owners such as those represented by ASCAP have

Py no choice but to engage in a Congressionally-mandated rate proceeding. Fairness dictates an
equal division of costs, which is consistent with prior precedent and which imposes equal burdens
of the proceeding on copyright owners and users.

L
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CONCLUSION

For the foregoing reasons, ASCAP respectfully requests that the Librarian:

(a) make the modifications requested in Section I above;

(b) if it rejects the method used by the Panel, adopt the method of determining
fees for ASCAP set forth in Section II above; and

(c) in any event reallocate the costs assessed by the Panel equally between

copyright users and owners.

Dated: New York, New York
August 5, 1998

Respectfully submitted,
/
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Titlo 37~-Patenls, Trademarks ond
Copyrighis

JAPTER Hl—COPYRIGHT ROYALYY
‘ TRIBUNAL

PART 304—USE OF CERTAIN COPY-
RIGHTED V/ORKS 1M CONNECTION
WITH NONCOMMERCIAL BROAD-
CASTING

Torms ond Rates of Royalty
Payments

AGENCY: Copyright Royalty Tribu-
nal (CRF).

ACTION: Final rule,

SUMMARY: Copyright Royalty Tri
bunal adopts rule establishing the
lerms and rates of royally payments
for the use of published nondramatic
musieal works and published pictoria),
graphie, and sewlptlural works by
rublic broadeasting entitles as re-
quired by 17 U.8.C. 118(h), The rule
also establishes procedures by which
copyright owners may rccelve reason-
able notice of the use of thelr works,
and for the keeping by public broad-
casting entitles of records of such use,

EFFECTIVE DATE: June B, 1578,

FOR FURTHER INFORMATION
CONTACT: :

Thomas C. Brennan, Chalrman,
Cp{:grlivggzt Royalty- Tribuna)l, 202-

+

. ~PLEMENTARY INFORMATION:
17 U.S.C. 118(b) provides that the
Copyright Royally “Tribunal (CRT)
shall publish a notice in the FeperaL
RecisTeR of the Inftiation of proceed.
Ings for the determination of réason-
able terms and rates of royallty pay-
ments for the use of published nondra.
matic musical works and published
pletorial, graphic and seulptural works
by public broadeasting entitles. It is
further provided that such rates and
terms shall be adopted and published
in the Feorran REGISTER not later
than six months after the date of the
notice. The required notice was pub-
lished in the FeperaL Recisten of De-
cember 8, 1977 (42 FR 62010).

17 1.S.C. 118tb} also requires the
CRT to adopt regulations by which
copyright owners may recelve reasons
ahle notice of the use of thelr works
and for the keeping by public broad.
casting entjtics of records of such uses,
Notlee of the proposed rulemaking
Was published in (lie FenErAL RECISTER
of Deeember 8, 1997 (42 FR G2019),

The CRT conducted public hearings
to reecive testimony on the establishe
ment of rates and terms of royalty
payments, and the repulatons te.
guired by 17 U.S.C, 118(h), on March
7, 8, 9, 13, 14, 15, and April 6, 1978, In

3

P

RULES AND REGULATIONS

additlon to the materin] precented at
these hearings, the CRT received addis
tional writlen statements and docu-
mentary evldence submitted in accord-
ance with the rules of the CRT. The
CRT met In public sesslon on May 4
and 31, and June § snd 6 to consider
these matters, The schedule of rates
and terms of royally payments and
ihe regulations were adopted on June
6. 1918, .

17 U.S.C, 803(b) requires that every
“final determination" of the CRT
shall be published In the Prorat Rec-
ISTER &nd shall state *in detail the crl-

teria that the Tribunat determined to -

be applicable to the particular pro-
ceeding, the various facts that §t found
relevant to its determination in that
proceeding, and the speclfic reasons
for its determinatlon.”

Before adopting the schedule of
rates, the CRT carefully reviewed the
legislative history of 17 U.S.C, 118.
The CRT found the congressional
committee reports (S.R., £4-413 and
H.R. 1476) to be particularly usefu],
The Senate report states that seclion
118 “requires the payment of copy-
right royaities reflecting the fair value
of the materials used.” The House
report states that Congress did "not
intend that owners of copyrighted ma-
terlal be required to subsidize publie
broadecasting.* . :

The CRT is required by the legisla.
tive history of section 118 to consider
the “general public interest in encour-
aging the growth and development of
public broadcasting.” The -record of
thils proceeding contains considerable

data concerning the size and nature of -

Public brosdcasting audiences, the
sources of public broadcasting fund-
ing, public broadcasting program prae-
tices, and the operational structure of
public broadeasting. The CRT exam-
Ined zach of these factors in formulat.
ing tﬁe schedule of rates, The CRT is
satisfied that the royalty pasments re-
quired by the schedule will nst have
any significant impact upon the abllity
of noncommercial broadcasting to per-
form Its functions, .
The CRT has been Impressed by the
nature and quality of puoblic broad.
casting programming. Public broad-
casting affords much of the Ameriean
public Its only opportunity to watch
on {elevision live performances. of
opcra or ballet, regular presentations
of quality drama, and direct live cover.
age of important publle proceedings.
The desire of millions of Americans to
view such programs is not belng ade-

quately served by cominercial broad. |

casling or cable television,

While aware of the special contribu-
tion of public broadeasting to Amerl-
can life, the CRT has also been man-
dated by {the Congress to consider the
publlc inlerest in “encouragement of
musical and artistie creation.” Many
authors, composers, other artists and
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copyright owners have made generous
contributions of talent and funds to
public broadcasting. Both the Copy-
right Act and equity require that they
now receive reasonable compensation
for ihe use of their works by publie
broadceasting,

The CRT, after study of scctlon 118
and its legislative history, has conslud-
ed that it has wide diseretion in deter.
mining the structure of the rate sched-
ule, and providing for different trest.
ment of copyright owners or pubtlic
broadcasting entities on the basis of
reasonable distinctions rooted in rele-
vant considerations. The CRT has also
determined that it has the authority,
which it has chosen to exerclse, to es.
tablish separate schedules of rates for
the repertory of certaln performing
rights licensing associations,

The CRT has adopted the scheduls
of rates and terms after examination
of the justification for Proposed rates
and terms advanced during the pro-
ceedings of the CRT, Offers made by
representatives of copyright owners
and public broadeasting entities in an
effort to execute the voluntary agree-
menls authorlzed hy 17 U.S.O.
118(b3(2) were excluded Irony consider
ation. The CRT has determined that

the consideration of offers made for

the pwpose of obtalning voluntary
agreements could 0Pil142'frustrate the
intent of Congress, reflected in several
sectlons of the copyright statute (17
u.s.c. 1R1¢dX5) A, 17 U.S.C,
116(eX2), and 17 U.S.C. 118(eX(1), to
encourage voluntary agreements,

Section 118(hX3) provides that the'

CRT “may consider the rates for com-
parable circumstances under volune
tary license agreements negotiated.'
Several voluntary license agreements
have been executed and filad fn the
Copyright Office. As provided in
118(bX(2) such agreements shal]l be
given effect in lien of any determina-
tion by the CRT If the agreements are
filed with the Copyright Office within
thirty days of execution.

The CRT has eXamined the volun-
tary agreements which have been filed
witti the Copyright Office as to rates
and terms for performing and record.
ing rights in musical works. The CRT
found that generally the voluntary

agreements provided limited guidance '

in the disposition of the more impor-
tant Issues presented in this proceed.
ing, Concerning performing rights {n
musical works, the CRT found that
the agreement between Droadeast
Afusic, Ine. {BMI) and Public Broad-
casting Scrvice and National Publle

Radio (NPR) nelther [n (ts structure

or rate of royally payment was of as.
sistance 1o the CRT In establishing a
royalty schedule for the repertory of
the American Soclety of Composers,
Authors and Publishers (ASCAP). The
BMI agreement is subjeet to an adjust-
ment related Lo the ratio of perfor-
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tions of ASCAP musie. This payment
was adopted on the bYasts of ihe entire
record of this proceeding and the ape
blicatlon of the statitory eriterln. The
antount of the wotal puyment WAS Not
determined by the application of &
particular formula. since the CRT had
concluded that all formulas examined
by it suffered from Intierent limita.
tlons. The CRT notes, however, that

the amount of the bayment iy approxt. -

mately what would have been pro.
duced by the application of several
Tormulas explored by this agcney
during (Ls deliberntions,

The CRT has ndopted Lhis schedule
on the basis of the racord made in this
proceeding. When this matter again
tomes before the CRT, the CRYT wil)
have the benefit of several years expe.
rlence with this schedufe, The CRT
does not intend that the adoption of
this schedule shouid preclude gaetive
consideration of alternative  ap.
proaches in a future procesding,

In addition to establishing terms and
rates of royalty payments for Natlonal
Public Radlo and Its ioca] stations, the
CRT was required to establish rates
and terms for several hundred other

noncommerecial radia stations,the ma-.

Jority of which are llcensed 1o colleges,
universities or other nonprofit educa.
tional Institutions. The CRT has
adepted separate schedules of rates
for the staticns Heensed to colieges or
other educationa}l institutions, and for
those not affillated elther with NPR
o1 colleges.

The record of this proceeding re-
fleets that BMI and SESAC have
reached agréement with national rep-
resentalives of colleges and universi-
ties concerning the performance of
cobyrighted musleal combositions by
such instMutions, Including certain
noncommercial radio slations. Howey.
€r, no such license agreements have
been fiicd in the Copyrlght Office, and
the time period for filing some agree-
ments may have expired. It s clear
that Congress sought to cncourage
volunlary l}cense agreements. There.
fore, to implement this public.policy
and {0 remove technleal bars {0 the
implementation of such agreemoents,
the CRT provides In this Hule that
the rates and terms of such agree.

ments shalt apply.in lieu of the rates -

and terms adopled by the CRT. A sim.
{lar provision applies {0 any agree-
ments belween copyright owners ang
unaffillated radio statjons.

In estrblishing the schedule of rates
for tiw performance of copyrighted
musical compositions by college and
the unaftiliated stations, the CRT in
clfect was required 1o ostabilsh a rela-
tHonship amoeng the several performing
richts socicties a5 ta the value of their
repertory and Lhe use of thelr musie,
‘The publie Lroadeasting proreeding
WRS not an Appropriste occasion for
making such Judgments, Accordingly,

V1~THURSDAY, JUNE
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the ratio resulting from this schedule
of rates Is not intended in any respect
to establish a brecedent for any other
rate proceceding; including any Iuture
praceeding pursuant (o 15 U.S.C, 118,
‘The schedule of rales and tenus
does not apply to carrier-current sta.
tons. The Jurisdiction of the CRT Is
Hmited to 2 *pyblje broadcasting
entity” as defined in section 357 of
title 47. The CRT has not been satis.
fied that it has Jurisdiction to estab-
lish rates for ciarriercurrent slatlons,
The Harry Fox Office was author.
ized by several hundred musie puk;isa-
€rs L0 act on behalf o such publishers
In negotiations with PBS and NPR
seekine apgreement on the leensing of

works. A license agreement was ex-
ecuted and filed in the Copyright
Office according to 17 U.S.C. 118tbX2),
However, accurding to the reeoed
before the CRT Some 17,000 music
publishers have not adhered to the li-
cense agreement,

The CRT has reviewsd the rates ang
terms of the voluntary agreement and
that, subject io the Jurls-
dictional Nimitations of the CRT and
the requiraments Imposed on the CRT
by the provisions of section 118, it pro.
vides usefu) guidance to the CRT, The
CRT has decided that the copyright
owners of musieal works which are re-
corded under the stitutory compul-
sory license by ioeal stations and re-
glonal networks of PBS and NPR and
other publie. broadcasting entities
shall be compensated for sueh uses
and recelve reasonnble notlee of sueh
uses,. as contemplated by the provi.
slons of 17 U.S.C. 118,

The schedule or royalty rates in the
Harry Fox agreement applies only to
national progr. . but the license ex-
tends to recordings for all PR3 and
NPR slations. The- testimony by both
Harry Fox and PRS wilnesses reflects
that the royalty rate was determined
after negotiations *at greatl length™
and was achieved ns Pari of a general
understanding involving issues in sddi.
tion to the rate of compensation. The
record also indicates that thiere was
tonsiderable bargatning  over the
amount of the recording fees, With
this background, the CRT determined
that it would be abpropriate to retain
the Hatry Fox rates for recordings of
hational programs, while ostablishing
2 lower rate for an other recordings.,
The CRT has been bersuaded that the
royally rates in the Harry Fox agree-
ment while reasenable as rart of an
overall settlement were less than could
be fustified M the rates had been de.
termined solely on the basls of the
Teasonable value of the copyrighted
works recorded.

No voluntary agreements have been
cXecuted concerning the use of picton.
al, graphic and sculptural works by
public brondcasting entities. In nddi.
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tion. neither past broadeasting prae.
tice nor the record of this proceeding
provided much useful data for the
adoption of a rate schedule by the
’\:‘}’. Consequently, the payment

Jatdule adopted should not be pe-
garded as a guide to {uture rate deter-
minalions, The current fragmented
structure of the visual arts precluded
the consideration by the CRT of any
form of blanket licensing.

Public broadcasting urged that the
CRT rcquire payment and reports of
use only for PBS and NPR programs.
They argued that local fees would be
50 low as not to warrant the necessary
administrative machinery. ‘The repre-
sentatives of the visua) artists argued
that the exemption of local stations
and regional networks would exclude
payments for at least 30% of public
broadcast hours. The CRT has deter-
mined that both the Copyright Act
and equity require payments for Jocal
and regional programs.

The Congress In enacting the Copy-
right Act has barred any review by
CRT of the terms and rates of royalty
payments until June 39, 1982, and any
change of the schedule adopted in this
Proceeding until January 1, 1983, The
CRT belleves that It would be unfajr
to copyright owners if the schedule
did not make some provision for
‘changes fn the cost of living. Accord.
Ingly, at one year intervals a revised
“schedule of rates will become effective
to reflect the rise in the cost of Mving,
as {lelennlned by the Consumer Price

Aex,

.. 17 U.8.CLex2) reanires the Register

“uf Copyrights to submil & report to
the Congress on January . 1980 advijs.
Ing the Congress concerning voluntary
Mcensing arrangements which have
been reached with respect to the use
of nondramatic Iiterary works by
public broadcast stations. The report
Is 1o present legislative op other rec-
ommendations, if warranted,

The CRT has determined that it
would be appropriate, and perhaps

» useful to the Congress, if it also on

January 3. 1980 presented to the Con-
Eress o report of ils experience with
the operation of section 118, Conse-
quently, the Final Rule provides. after
such proceedings as the CRT may de.
termine {0 conduct, that the CRT
shall transmit such a report. The
report would not include recommenda-
tions or views concerning specifie rates
and rates of royalty payments since
the Conpress has determined that
such malters shall not be further con-
sldered untid June 30, 1982,

Manonty Views or TOMMISSIONERS
JAMES AND GARCIA TO SkCTION 304.3

We  disagree  with  the oplnion
reached by the majority in promuipnt-
Ing $304.3. It is our belie! that the
record adequately supports a revenue
method, not a flat rate. In our opinion

Y
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the most logleal bench mark to estab.
lish » rate for Public Broadcasting was
to compare it to the established Indus-
try practice of commercial broadcaste
ing, where the revenue measure of
music has been & negotiated arm's
length iransaction, The srguments
that the revenue proposal would gens
erate too much money for ASCAP is
without merit in face of the Jaglslative
history. Those most affected by the
adoption of this Section are the artists
of America. .

Accordingly, pursuant to 17 U.S.C.
118(0)3), 37 CFR -Chapter 1II is
amended as follows: :

By sdding a new Part 304, to read as
follows:

Sec.

304.1 QGeneral,

304.2 Definition of public broadeasting
entity. -

304.3 Performance of ASCAP musical com:
positions by PBS and NPR and their
stations,

3044 Performance of other musical compo-
sitions by PBS and NPR and their sta

tions.

304.5 Performance of musical eompositlons
by public broadensting entities licensed
Lo colleges or unlversities, .

304.6 Performance of musical compoditiohis
by other pudlic broadeasting entities.

304.7 Recording rights, rates, and terms,

304.8 Terms and rates of royaity payments
for the use of published pictorial, graph-
¢, and seulptural works,

304.9 Unknown cobyright swners,

304.18 Cost of Hying adjustment.

304.11 Notlce of restrictions on use of re-
productions of transmission programs.

30412 Amendment of certaln regulations,

304.1i3 Isswance of interpretative regula-
tions,

304.14 "Report to Congress.

AUTHORITY; 17 U‘s.c.-ns(bg(a).

§3041 General.

‘This Part 304 establishes terms and
rates of royalty pavments for certain
activities using published nondramatic
musical works and published pictorial,
graphic, and sculptural works during e
period beginning on the effective date
of this Part and ending on.December
31, 1882, Upon compliance with 17
U.5C, 118, and the terms and rates of
this Part, a public broadcasting entity
may engage in the activitles with re.
spect to such works set forth in 17
U.S.C. 118¢d),

§304.2 Definltion of public broadeasting
entity,

As used In this Part, the term

“publie broadeasting entity” means s’

noneommercial educational broadeast
statlon as defined In section 397 of
title 47 and any nonprofil institution
or organization cnpreed in the fetivie
ties described In 17 U.8.C. 118dx2),

§30L3 Performance of ASCAP nnrical
compmitions by I'BS and NPR and
thueir stutiona, b

(R}  Public Broadeasting  Serviceo

{rBsS) and its stations and National

Public Radio {(NPR) and its stations
shall pay the American Soclety of

~Composers, Authors, nnd Publishers

(ASCAPYIn each calendar year Lthe

- total sum of $1.250.000 for the per.

formance by PBS, NP and their sla-
tions of copyrighted published nondra-
matie musical compositions In the ep-
ertory of ASCAP. However, for such
use from the effeclive date of this
schedule through December 31, 19%8,
58 percent of the above sum shall be
pald not later than December 31, 1918,

(b) The payment required by para.
graph (&) shali be made In two cqual
payments on July 31 and December 31
of each calendar year,

(c) In the event that in the future an
unaffiliated or new radio station be-
comes & member of NPR, the basic
rate described in parasraph (a) hereof
shall be increased by the amount
ASCAP would have received from said
station under $304.5 and £304.6 for
the balance of the term réemaining, In
the event a current member of NPR
should leave that membership, the
basic rate described In paragraph {a)
hereof shall be decreased by the
amount ASCAP wowld haye received
from sald station if they had been an
ggaﬂmated station under §304.5 and

{d) In the event that a station be.
comes 8 member cr ceases to be a
member of PBS, the basle rate de-
scribed in paragraph (a) shall be in-
creased or decreased by $4,000 for the
balance of the term.

(e) Records of use, (1) PES and NPR
shall maintain and qQuarterly furnish
to ASCAP coples of thelr standard cue
sheets listing the nondramatic perfor-
mances of musical compuositions on
PBS 2nd NPR programs during the
preceding quarter (ncluding the Litle,
fomposer and author, type of use, and
manner of performonce thercof, in
cach case to the extent such informa.
tion is reasonably obtainable by PBS
and NPR in connection therewith), No
such cue sheets nced be furnished
prior to October 3, 1978, -

(2) P3S and KFR statlons shail fur-
nish to ASCAP upon the, request of
ASCAP a music-use report during one
weck of cach calendar year. No more
than 20 percent of Lthe tota] number of
PHS stations, and no more than 20

‘percent of the total number of NPR

stations shall be required to Iurnish
such reports to ASCAP In any one cal.
endar year. . .

§303.4 Performance of other musieal
Compositlons by PBS and NPR and
their stations,

The following schedule of rates and
terms shall apply to the performance
by PBS, by NPR, by stations of PBS,
and by statlons of NPR, of copyricht.
cd published nondramatic musical
compositions, other thay, compositions
In the repertory of ASCAP and other
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than such compositions subjert to the
provisions of 17 U.S.C, 118(hX2).
{a} Determinalion of royafly role,

For the performance of such work in n
fenture presentation of PIS, $100, |

Fur the performance of sueh n work e
backaround or theme music In a PIS pro-
Eram, $15,

For the prriormance of such & work in a
feature presentation of NPR, $10.

For the perlormance of such & work Ry;
background or theme musie in an NP
PruRram, $2.30,

For the perfurmance of such 2 work i a
feature presentation of & statlon of rns,,
$38%, : :

For the petformance of such » work as

' background or theime music in & program -
of a station of PBS, 519,

For the performance of such & work in a
frature presentation of a station of NPR,

For 'lhe perlormance of such » work as
background or thenie music in a program
of & station of NPRR, 82,

For the purposes of this schedule
serles theme musie rates shall be
double the single program rate for the
entire series. :

(b) Payment of royalty rafe The re-
quired royalty rate shall be pald to
eath copyright owner not later than
July 31 of each calendar year for uses
during the first six months of that eal.
endar year, and not later than Janu.
a1y 31 for uses during the last six ;
months of the preceding calendar
year. lowever, the payment of the |
royally fees for uses in 1978, subse- :
quent to the effectlve date of this H
'schedule. need not be made until Jan- .
uary 31, 1879, .

A{c) Records of use. PBS and NPR :
shall, upon the request of a copyright
owner of a published musical work
who believes & musical composition of
such owner has been performed under
the terms of this schedute, permit
such copyrizhl owner a reasonable op-
portunily {o examine their standosd
cue sheets listing the nondramatic per-
Tormances of musleal compositions on
PBS and NPR programs. Any local
PBS and NPR stalion that is required
by $304.3(eX2) to preparc a muslc use
reporl shall, ubon request of a copy-
TIEhl owner who belicves a musical
<composltion of such owner has been
performed under the terms of 1his
schedule, permit such copyright owner
to examine the report. .

FIM3 Performance of nmusical composi-
tions by public broadeasting entities li-
censed (o colleges or universitics,

(1) Scope, This seelion applies Lo the
Priformance of copyrihted published
Nondramatic mnsieal compositions by
NONprofit radio siaklops which are )j-
vnsed o colleges, unlversities, or
other panprofit educational instjtu-
t’:?j;; Rhad which are nol affiliated with
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and terms established by this section,
the rales and tering of any llcense
arreements entered into by copyripht
owners and colleges, universities, and
other ponprofit educational Institu-
tlons concerning the performance of
cooyrighted 1nusical compositions. in-
cluding performances by nonprofit
radio stations, shall apply In lieu of
the rales nnd terms of Lhis section.

) Boyafty rate. & pGblis broadeast.
ing entjty withiin Lhe scope of this sec-
tion may perform published nondra.
matic masieal compositions stbject to
the following schedule of royalty
rates: .

For all such composiilons in the repertory
of ASCAP, $50 annwaily.

For all such eompositions in the repertory
of Broadcast Musie, Inc. (BMI), £50 annu-
ally.

For al) such compositions in the reperlory
ol BESAC, Ing., $20 annually,

For the purformance of any other such com.
position, $1.

Por performances ol the repertory of
ASCAP, BMI, and SESAC from the ef-
fecuve date of this schedule through
Deczmber 31, 1972 a fee of 569 of the
abcve rates shal) be pald.

) Pavment of rovalty rafe. The
public broadeasting entity shall pay
the required royzlty rate to ASCAP,
BMI and SESAC not later than Janu-.
ary 31 of each calendar year. For per-

; formances irom the eifective date of

this schedule through December 31,
1878, the required fee shall he pald not
Iater than September 1. 1978. The re.
quired fec for the performance of all
other musical. compositions shall be
paid not kater than the end of the eal.
endar year In which the work was per-
formed. -

(¢) Records of use. A publie broad.
casting entity subiect to this section
shall {urnish to ASCAP, BMI, mnd
SESAC upon request a musi¢-use
repott during one week of cach ealen.
dar year, ASCAP, BMI, and SESAC
cach shall not In any one calendar
year request more than 10 slalions to
Turnish such reports. :

§‘301.6 Performnnce of musical composis-
tions by other public brondensting enti-
liex,

(8} Scope, This seetion applies o the
performance of copyrighted published
nondramatic musical comositions by
radlo stations not lcensed 1o colleges,
universities or other nouprolit cduca-
tional Institutions, and not affiliated
with NPR,

(b) Voluntary loense agrcemoents.
Notwithstanding the schedule of rates
and terms established in this secidon,
the rates and lerms of any lieease
Agrecments enlered Inlo hy copyrinht
owners Rnd nonyrofil radio stations
wilhin the scope of this section cnHn-
cerning the performance of copyTighit-
ed musiea) compositions, including
perfonmances by nenprofit radio sta.
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tions, shall apply In Jley of the rates
and terms of this section,

() Royalty rate, A public broadeast-
Ing entity within the scope of Lhis sec-
Uon may perform published nondra-
matle musieal compositions subjoct to
the following sehiedule of royally
rales:

11} For radio statlons with no more
than 20 watls transmitter power
output:

For all such compositions in the repertory
of ASCAP, 8188 anhually,

For all such compoditicns In the tepestory
of BMI, 8180 annually. .

For all such compositions {n the reperiory
of SESAC, ine,, $40 annually.

For the pertormance of any other such come
position, $1.,

For performances of the repertory of
ASCAP, BMI, and SESAC from the ef-
fective date of this schedule through
December 31, 1978, a fee of 5§ percent
of the above rates shall be paid.

{2) For radio stations with more
than 20 watts transmitier power
ouiput: .

Por all such compositions in the repertory
of ASCAP, $350 annvally,

For all such con:positions In the repertory
of BMI, $450 annualif,

For all such compositions in the repertory
of SESAC, Inc., $180 annually,

For the performance of any other such corn.
position, 81,

Por performances of the repertory of
ASCAP, BMJ, and SESAC from the ef.
fective date of this schedule through
December 34, 1378, o fee of 58 percent
of the above rates shall be paid,

(&) Paymenl of royalty rate, The
pukblle broadeasting entity shall pay
the required royalty rate to ASCAP,
BM]J, and SESAC not Jater than Janu-
aty 31 of each cnlendar year. For per-
formances from the effective date of
this schedule through December 31,
1973, the required fee shall be pald nat
later than September 1, 1978. The re-
quired foe for the per{ormance of alt
other musical conipositions shall be
pald not later than the end of the cal.
endar year in which the work was per-
formed.

{e) Records of use, A public broad-
casting entfty subject to this sectien
shall furnish g0 ASCAP, BMI, and
SESAC upon request a  music.uge
report during one week of cach calen-
dar year., ASCAP, BMI, and SESAC
each shall not In sny one calendar
Year request mosre than 10 slations to
furnish such reporis,

§3017 Recording righis, rates und termss

(a} Seope. This scolion establishes
rates and terms for the recording of
nondramatic performanaes and dis-
plays of musical works on and for the
radioc and  televisios Programs of
public broadcasting entities, whether
or not §n synchrenization or timed re-
Iationship with the visual or aural CONne
wnr, and for the making, reproduc.
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tlon, and distribution of eoples and
phonorccords of public broadeasting -
programs containlng such recorded,
nondramatic performances. and dis.
ays of musical works solcly for the
ose of transmission by publie’
adcasting entilies, as defined in 17
U.S5.C. 118(e). The rates and torms £5-
tablished In this sehedule include the
making of the reproductions deseribed
in 17T U.S.C, 118td)3).
<(b) Rovally rate,
€1) For uses described in subsection
(a} of a2 musical work in a FBS distrib.
uted program: B

Feature $50.00
Feature iconcert) (per mlnute) oo 13.00
Batkgyound 25.00
Theme: .

Single program or lrst serles program ., 25.00
Other atries proxram. . S 1o.00

. €2} For such use of n musien) work (n
& NPR produced program. For pure
poses of this schedule “Nalional
Public Radio™ programs Includes al
programs produced in'whole or In part
by NPR, or by any NPR station or

other nonprofit institution or organi.-

zation under contract with NPR:

Peatur, $10.00
Preature (concerts tper %-houss, 15.00
Backzround and theme —— 250

(3) For such uses other than in a
PBS distributed televislon program:

FPeature $20.00
{_‘nlun {concert} {per minute e ... 5.00

Theme:

4’—‘31" BETICH PIOBIATN eomcosremmrressmen ey .03

... For such uses other than In a .

NPR produced radio program:

ba « 1500
Feature teoncert) tper $hoUr Y, .50
fTound and theme L S 200

For the purposes of this schedule, g

“concerl” feature shall be deemed to
be the nondramatic presentation of-sll
or part of a symphony, concerto, or
other series work originally wriiten for
concerl or opera periormance,

{5) The schedule of fees covers
broadeast use for a period of three
years following the first broadeast,
Succeeding broadeast use periods wiil
require the following additional pay.
ment. second three-year period--50
percent; each three-year period there.
after—25 pereent; provided that a 100
bercent additional payment prior to
the expiration of the first three-year
period will cover broadenst use durlng
all subsequent broadeast use perfods
without limitation. Such suceeceding
uses which are subsequent to Deeeme
ber 31, 1882 shall be subdjeet Lo the
rates establisiied in this schedule,

) Payment of royally rafes, PBS,
NPR, or oiher public breadeasting
entity shall pay the required royatty
fres 1o eachy copyright owner not-later
than July 31 of each calendar year for

Y
\.~J

10.00-
Single prokram or first 3eries brogram .. 10,00 -
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uses during the Iirst six months of
that eatendar year, and not later than
January 31 for vses during the last, six
months of the preceding calendar
year, Provided, however, That pay-

“ment of Tees for uses In 1978, subse.

quent to the effective date of this
schedule, need not be made until Jan.
uary 31, 1973,

{4} Records of use. (1) Maintenance
of cue sheets, PBS and lts statlons,
NPR and its stalions, or other public
broadeasting entity shall maintain and
furnish to . copyright owners whose

 musleal works are recorded pursuant-

to this schedule eoples of thielr stand-

ard cue sheets listing the recording of

the musical works of such copyright

owners. Sich cue sheets shall be fur

nished not later than July 31 of each

calendar year for recordings during

the first slx months of the calendar .
year, and not later than January 31 of

each ealendar year for recordings

during the second six months of the,
preceding calendar year, No such fur-

nishing of cue sheets shall be Tequlred

before January 31, 1979.

(2) Content of cue sheets, Such,cue
sheets shall include:

() The title, composer and author to
the extent such information is reason-
ably obtalnable. .

{1} The type of use and manner of
performance thereof in each case,

{ill) For concert musle, the actual re.
corded time. perlod on the program,
plus all disiribution and broadeast in-
formation- zvallable .to the rpublie
broadeasting entity., . - -

&) Filing of use reports with the
Copyright Royally Tribunal (CRT)-.
(1} Deposit of eue sheefs. PBS and its
statfons, NPR and its stations, or
other broadeasting entity shall deposit
wilhyhe CRT coples of thelr standard
music cue sheets listing the recording
pursuant to this schedule of the musi.
cnl works of copyright owners. Such
cuo sheets shall be deposited not later
$han July 21 of each calendar year for
'record!qgs during the first six months
of the calendar year, and not Jater
than January 31 of cach calendar year
for recordings during the second six
months of the preceding calendar
Year. No such deposit of cue shrets
shall be required before January 31,
1979,

(2) Conlent of cue sheels. Such eus
sheots shall include:

(1) The Litle, composer and author to
the extent sueh information s reason-
ably obtainable,

UD The type of use and manner of
performance thereof in each case,

U For concert music, the actual re-
corded tme period on 1he program,
plus al) distribution and broadeast In-
formation available to the publle
broadeasting entity.

§308.8 Terma and rates of royalty pay.
ments for the use of published plctori.
al, graphie, ond sculptural works.

(2) Scope, This scetion cstablishies
rates- and "terms for the use of pub-
lished plctorlal, graphie, ang sculptur-
&l works by public broadcasting enti-
tles for the activitfes deserihed in 17
U.SB.C. 118, The rates and terms estab.
lished in this schedule include the
making of the reproductions described
In 17 U.S.C. 118¢8%3).

{(b) Royalty rate. ¢(1} The following
schedule of. rates shall apply to the
use of works within the scope of this
section:

For such uses in a PBS distributed programs

For n featured display of g work, £30.

For background and montage display, $15.

For use of & work for program Identitication
or for thematie use, $50.

For the display of an art reproduction copy-
righted separately from the work of fine
art {rom which the work was reproduced,
irrespective of whether the teproduced
work of {ine art i copyrighted so as to be
subject also to payment of a display fee
under the tarms of this schedule, 520,

For such uses In other than PBS distributed
programs:

For a featured display of a work, $20.

For background and mentage display, 410,

For use of & work for Program identification
or for thematle use, $40.

For the display of an art reprodustion COpY-
righted separately from the work of fine
art from which the work was reproducsd,
frrespective of whether the reproduced
work of fine art {3 copyrighted 50 25 Lo be

subject zlso to payment of & display fee’

under the terms of this schedule, $16.

(2} “Featured display™ for purposes
of this schedule means a full-sereen or
substantially fullsereen display. Any
display less than full-screen or sub-
stantially full-sereen Is deemed to be s
“background or montage display"”, *

(3) “Thematic use” is the utilization
of the work of one or more artists
where the works constitute the central
theme of the program or convey a
story lne.

(4) “Display of an art reproduction
copyrighled separately £ rom the work
of {ing art from which the work was
reproduced” means a transparency or
other reproduclion of an underlying
work of fine arts.

{c) Paymnent of rovally rate. PBS or
other public broadcasting entity shalt
pay the required royalty fees 10 each
copyright owner not later than July 31
of each calendar year for uses during
the first six months of that talendar
year, and not later than Januvary 3}
Tor uses during the last six months of
the preceding ealendar year. Provided,
however, That payment of fees for
uses in 1978, subsequent to the effee-
tive date of this schedule, need not be
made until Janvary 31, 1879,

(d) Records of use, (1) PBS and its
statfons or other public broadeasting
entity  shall maintain and furnish
eilther to copyright owners, or to the
offices of generally recognized organi.
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zatlons represeniing the copyright
owncrs of pictorlal, graphie, and seulp.
tural works, copics of thejr standard
iists contalning the plclorinl, rrabhle,
and sculpturai works Jdisplayed [133Y
thelr programs. Such notiee shail in.
clude the aame of the copyright
owner, ¥ khown, Lhe specific source
from which the work was taken, a de-
seription of the work uised, the title of
the program on wWhich the work was
used, nnd the dale of the original
broadeast of the pProgram,

123 Such lUstings shall be furnished
not later than July 31 of cach calen-
dar year for displays during the first
six months of the calendar year, and
not Iater than January 31 of each eal-
endar year for displays during the
second six months of the preceding
calendar year. No such Turnishing of
Ustings shall be required before Jany-
ary 31, 1979,

2} Filing of use reporls with the
CRT. (1) PBS and its stations or other
publie broadeasting entity shall depos-
L with the CRT copies of their stand-
ard lists contalning the pictoriat,
graphie, and sculptural works dfs-
Played on their programs. Such notics
shall include the name of the copy-
right owner, {f known, the specific
Source from which the work was
taken, a description of the work used,
the title of the program on which the
Work was used, and the date of the
original broadcast of the program,

{2) Such listings shall be furnished
not later that July 31 of each calendar
year for qdisplays during the first siz
months of the calendar year, and not
later than January 31 of ¢ach calendar
year for displays during the second six
months of the .preceding calendar
¥ear. No such furnishing of listings
shall be required before January 31,
1979,

) Tenns of use. (1) The rates of this
schedule are for unlimiteq broadeast
use for a perlod of three years from
the date of Lhe first broadeast use of
the work under thls schedute.

{2) Pursuant to the provisions of 17
U.S.C, 118(1). nothing in this schedula
shall be constyued to permit, beyond
the dimits of fair use as provided in 19
U.S.C. 107, the vroduction of a trans.
mission program drawn to any sudbe
slantial extent from n published com.

pliation of plcterial, graphie, or sculp.
{ural works, .

- which shall

RULES AND REGULATIONS

5'.10!.9 Unkanwn copyright ownera,

If PBS and Its stations, NPR and its
stations, or other public broadeasting
entlty {s not awnre of or unable to
locate a copyright owner who is enti-
tled to receive a royally payment
under this Port they shall retain the
required fee in a segregated trust ae.
count for a period of three years from
the date of the required payment. No
claim to such royalty fecs shall be
valid after the explration of the thres
year period, Public broadeasting enti-
tes may cstablish a joint trust fund
for the purposes of ihis section. Puble
broadeasting entitics shall make avails
able to the CRT, upon request, infor.
matlon concerning fees Qeposited in
trust funds.

$301.10 Cost of living adjustment.

{3) On August 1, 1979 the CRT shall
pudblish in th
hotice of the thange In the cost of
living as determined by the Consumer
Price Index (all urban consuamers, all
items) from the first Index published
subsequent to the effective date of
this schedule of royalty payments to
the last Index published .prior to
August 1, 1979, On esch Auguist 1
thereafter the CRY shal] publish- a
notice of the change In the cost of
living during the perlod from the first
Index published subsequent to the
previous notice, to the last jndex pub-
lished prior to August 1 of that vear.

(D) On the same date of the notices
published pursuant to paragraph (a),
the CRT shall publish in the Frornar
REGISTER a revised schedule of -rates
adjust
amounts establlshed in dollar amouhnts
according to the change in the cost of
living determined as provided in para-
graph (a}, Such royalty rates shall be
fixed at the nearest dodlar. '

(¢} The adjusted schedule of ‘rates
shall become effective thirty davs
alter publication in the FEDERAL REC-
1STER.

E30411 Notice of restrictions on use of
reproductions of  transmisslon .pro.
grams, -

Any  publle broadeasting entity
which, pursuant to 17 U.S.C. 118, sup.
plies a reproduction of a transmission
program to governmental bodies or
nonprofit inslitutions shall include

€& FEDERAL RECISTER &

those royalty .

25073

with fach ¢opy of the reproduction &
warning notice stating in substance
Lthal the reproductions may be used
for a perlod of no more than seven
days from the specified date of trans.
misiion, that the reproductions muse.
be destroyed by the user before or at
the end of such period. and that a faf]-
ure 10 fully comply with these terms

.shall subject the bedy or Institution to

the remedies for infringement of topy-
right.

330132 Amendment of certain reyuta.
iions,

Subject to 17 U.S.C, 118, the Admin.
Istrative Procedure Act and the Rulcs
of Procedure of the Copyright Royal.
ty Tribunal, the CRT may at any time
amend, modify or repeal regulations in
this Part adopted ‘pursuant to 17
U.5.C. 118(bX3) by which “Copsright
OWners may receive reasonable nolice
of the use of their works" and “‘under
whieh records of such use shall be
kept by public broadeasting entitjes.”

§30..13 Issuance of interpretative regulas
tions,

Subject to 17 U.S,0, 118, the Admin.
iIstrative Procedure Act and the Rules
of Procedure of the Copyright Royal.
ty Tribupal. the CRT may at any time.
either on its own motlon or the motion
of & person Having a Significant inter.
est In the subject matter, Issue such
interpretative regulztions as may be
necessary or useful to the implementa.
tlon of this Part. Such regulations
may not prior to January 1, 1983, alter
the schedule of rates and terms of roy-

-alty payments established by this

Part,

§304.14 chﬁrt to Congyeys,

On January 3, 1980 the CRT, after
conducting such broceedings as it may
deem appropriate. shat} transmit 2

-report to the United. States Congress

making such récommendations con-
ferning 17 U.8.0, 118 that it finds lo
be in the public interest,

Effective date: This part becomes ef-
fective on June 8, 1958,
Adopted: June 6, 1978,

THOMAS C. BRennan,
. Chairman,
. Copyright Royalty Tribunal,

[FR Doc. 78-16158 Fileg 8-7-78; 12:03 pm)
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Use of Certain Copyrighted )
Works By Noncommercial )
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STATEMENT OF THE AMERICAN SOCIETY OF
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Table 3. Tgtal Broadcasting Hours and Annual Average llours Broadcast Per
Station, Public Television and CPB-Qualified Radio Stations,
Fi§cal Years 1970-76

Television , CPB-Qualified radio

Nunber of Annual average Total annual Number of Annual averace Total annual
‘Fiscal year stations® hours/station hours (millions) stdtions® hours/station hours (millions)

1970 185 3171 0.6 N.A. N.A. N.A.
1971 193 . 3314 0.6 103 4838 0.5
197 - 207 3431 0.7 121 5353 0.6
1972 221 3663 0.8 121 5923 0.7
1974 235 3873 0.9 140 - 6327 0.9
1975 N.A. N.A. N.A. 150 6446 1.0
1976 253 4542 1.1 N.A. N.A. N.A.

N.A. - Not available.

a. Figures represent the number of stations on the air at the beginning of the fiscal year, and do not always
agree with the nunber of authorized stations as shown .in Table 2.
Sources: Corporation for Public Broadcasting, Public Television Licensees Fiscal Year, 1974, Advance
Edition, Table 19, p. 32; Status Report on Public Broadcasting 1977, Advance Edi?ion, pp.14~-16;
Financial Summary of CPB-Qualified Radio Stations Fiscal Years 1973-1976, Appendix A, Table 1.
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Table 9. Income of Public Broadcasting, Fiscal Year 19743
(millions of doliars)
o
Public CPB-qualified
Source television radio Total
® Total income: .
to system 261.4 50.7 412.1
to support organizations 87.2 16.6 103.8
to licensees 274.2 34.1 - 308.3
Federal income: :
® to system 97.8 16.3 114.1
to support organizations 73.3 15.1 88.4
to licensees 24.5 1.2 25.7
Nonfederal income: '
to system 263.6 34.4 298.0
to support organizations 13.9 1.5 15.4

to licensees 249.7 32.9 . 282.6

a. Preliminary CPB estimates.
Source: Corporation for Public Broadcasting and the National Center

‘ for Education Statistics, U.S. DHEW, Education Division,
® Status Report of Public Broadcasting 1977, Advance Edition,
p. 11.
L
®
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Income Source Amount

CPB Appropriation 68,750,000
Direct Federal 6,346,356
Local Government 11,604,575
State Government 29,691,150
State College 60,145,434
Other Public College 3,975,529
Private Col‘lcge 11,857,842
Foundation 47,966,827
Business 67,639,117
Membership 127,983,078
Auction 2,009,120
All Other 31,436,026
Reportable Gross Income 469,405,054
Nonfederal Financial

inancial Su t (NFES 394,308,698

Source: Corporation for Public Bro

adcasling

Public Broadcasting Revenue by Source, FY 1996

84.0% 1,222,441,911

Table 2
(Preliminary)
m Television System
% of Total Amount
14.6% 206,250,000
1.4% 57,629,347
2.5% 46,635,071
6.3% 257,327,124
12.8% 95,153,255
0.8% 13,090,761
2.5% 13,776,216
10.2% 110,654,743
14.4% 223,251,495
27.3% 327,534,410
0.4% 19,128,152
6.7% 115,890,684
100.0% . 1,486,321,258

Public Broa'dgagﬁng

% of Total Amount

13.9% 275,000,000
3.9% 63,975,703
31% 58,239,646
17.3% 287,018,274
6.4% 155,298,689
0.9% 17,066,290
0.9% 25,634,058
7.4% 158,621,570
15.0% 290,890,612
" 22,0% 455,517,488
1.3% 21,137,272
7.8% 147,326,710
100.0% 1,955,726,312
82.2% . 1,616,750,609

% of Total

14.1%
3.3%
3.0%

14.7%
7.9%
0.9%

13%
8.1%

14.9%

23.3%
11%
7.5%

100.0%

2.7%




Fiscal Year

1930
1991
1992
1993
1994*
1995
1996**

Amount

$46,331
$49,738
§53,804
$59,936
§94,896
$89,552
$105,983

Table5

Entrepreneurial Revenues of Public Televison and Radio Stations
Fiscal Years 1990 - 1996

(In Thousand Dollars)

Public Television Stations

% Change fr
Prev Year

N/A
7.4%
8.2%

11.4%
58.3%
-5.6%

' Public Radio Stations

% Change fr
Prev Year

Amount

57,961

$9,171
$11,058
$12,546
$14,112
$15,270
$16,067

*Of 1994 Revenue, $19.1 million was “pass-through” revenue to the non-public broadcasting entities and

did not benefit television stations.

**Due to the new FASB and CPB NFFS simplification repor,ting standards, direct comparison

between 1996 and prior years' data should be avoided.

N/A
15.2%
20.6%
13.5%
12.5%

8.2%

Source: Corporation for Public Broadcasting
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Twenty Years of Public Television Programming:
Highlights of the 1994 CPB Programming Survey

CPB's programming surveys have been conducted biennially since 1974. This latest installment

reviewed U.S. public television station programming during the 1994 fiscal year—October 1,
1993 through September 30, 1994. Two system-wide programming developments had a
significant influence on the 1994 results.

The most far-reaching of these developments was the 1991-92 PBS children's initiative. While the
initiative actually occurred two years prior to the 1994 survey period, its full impact was not

seen until this survey. The 1994 survey documents a full-scale shift toward increased emphasis
on children's product.

Another development was the addition of a late-night stripped series, Charlie Rose. The sheer
footprint of this series in the national feed was large enough to notably alter the latest results.

The effects of these most recent developments are reviewed here as are over 20 years of public
TV programming history. There are definite patterns in the how public television programming
has evolved since 1974 and these patterns have determined where the system stands today.

Trends in the Infmstructui‘e

Public TV is a nearly universal and often duplicative service with a history marked by fairly
rapid growth in the years covered by this survey. Today, public TV covers 99% of the U.S. and
reaches, as a local service, many of the smallest markets in this country. Between 1974 and 1994
public TV station ranks grew from 238 to 353—a 48% increase. In 1974 the average public

broadcaster was on the air for 10.6 hours a day. In 1994 that figure was 17.8—a 68% rise
(Figure 1).
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Figure 1: Trends in Broadcast Hours
Average Daily Hours per Station
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At the same time the number of stations per licensee—one measure of duplication—was also
increasing. In 1974, the number of stations per public broadcaster was 1.6, while in 1994 the
figure was 1.8—a smaller 13% gain. (For more detail on these and other trends discussed in this
paper, see Table 1 at the back of this document.)

The History of PTV's Programming Mission

Over the last 20 years, four patterns emerge that have a major role in today's definition of the
public TV programming:

° Therise of the news presence. A nightly news presence was once only a gleam in the eye of i
public TV executives. When it became a reality, it began 2 trend that continues to the present. i
* Thediscovery of ratings. Once public TV programmers realized that viewing was a necessary
® precursor to membership, they increasingly relied on information and skills programming—
: how-tos, nature, science, exercise and history—to increase the number of viewers at their
stations. o
° The decline of culture. An increase in news and informational programming as well as a more i
competitive marketplace meant less time and product for cultural fare such as drama, film, i
music/dance and comedy. ' .
o Therevitalization of children's programming. After years of steady scheduling, air time for
children's programming declined in the 1980s as ratings dropped. Today however, children's
programming has reclaimed its lost territory and gathered significantly more.

® The Rise of the News Presence. The early 1980s saw public TV executives seriously discussing an
 increased nightly news presence. They desired to be a major player in the American news arena.
Information had always been within the scope of public TV programming but, up to this point,
public TV did not offer daily coverage of current events. The goal was simple: to have an
increased influence in shaping American’s perceptions of the world around them.

® i 2




. Table 1
public Television Programming, 1974-1994
Historical Trends ~ Part| -

System Characteristics 1974 1976 1978 1980 1982 1984 19886 1988 1980 1892 1884
Number of Television Stations 238 253 272 281 291 303 305 322 341 349 349
Number of Broadcasters 151 162 156 160 164 169 178 186 193 188 198

Broadcasters in the Survey 151 152 156 .160 164 169 178 169 176 178 181

Broadcast Hours/Number of Programs

Average Annual Hours per Broadcaster 3,872 4,542 4,804 5,128 5,421 5,542 5,650 6,135 6,392 6,303 6,500

Average Annual Number of Programs . ’
per Broadcaster 6,547 7,607 8,282 8,823 9,162 8,978 9,327 10,127 10,319 9,862 10,378

Percentages.of Broadcast Hours

Program Content .

General 827 843 868 86.8 86.6 87.9 85.9 84.6 86.3 89.8 91.6
News and Public Affairs 2 12.6 11.9 11.0 122 124 141 16.4 16.3 17.6 174 19.2
Information and Skills 15.9 19.9 236 228 245 255 295 317 31 5 287 26.8
Cutural 179 209 221 219 226 201 205 178 19.1 175 16.0
General Children's & Youth 10.7 - 10.0 8.7 8.9 7.5 7.9 6.5 5.8 6.0 14.6. 19.8.
Sesame Strest 212 17.8 16.1 15.5 148 14.8 114 1.7 112- 11.0 8.2
Other General 44 38 53 55 48 55 16 12 69 06 06

Instructional ® ' 171 166 149. 147 143 130 145 155 137 116 8.9
Children & Youth ° 15.2 15.2 13.7° 137 12.9 12.4 - . - 8.7 58

Aduft 1.9 14 1.2 1.0 14 0.6 - - - 2.9 3.1~

Notes:

1. 1974and19763rewlendaryeaxs.1978!o1994 are October through September fiscal years.
2. In 1988, 1990, 1992 and 1994 only broadcasters in the 50 US states were suiveyed.
3. In 1986, 1988, 1990, 1992 and 1934 the News and Public Affairs category included 'Business or Consumer™. ~

4. General children and youth category does not include Sesame Street
since this is reported separately.

5. After 1974, somgenemlm:dmpmgmswﬁhmmmdapp&mommdoubbmwﬂam

during school hours when school in session. The Electric Company was one such program when it ran

on Public Television. Colmnaytdaltomoreumwo%dntotmsdoublemm
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Table 1
public Television Programming, 1974-1994 '

Historical Trends - Part Il

System Characteristics 1974 1976 1978 1980 1982 1984 1986 1988 1990 1992 1994
Number of Television Stations 238 253 272 281 291 303 305 322 341 349 349
Number of Broadcasters R 151 182 156 160 164 169 178 186 193 198 198
Broadcasters in the Survey 151 152 156 160 164 169 178 169 176 178 181
Broadcast Hours/Number of Programs
Average Annual Hours per Broadcaster 3,872 4,542 4,894 5,128 5421 5542 5650 6,135 6,392 6,303 6,500
Average Annual Number of Programs
per Broadcaster 6,547 7,607 8,282 8,823 9,162 8,978 9,327 10,127 10,319 9,862 10,379
Percentages of Broadcast Hours
Producer 3
Local (Broadcaster's Facilities) 114 10.1 77 7.0 6.7 57 5.2 5.2 4.6 4.1 4.6
Any PTV Source . 454 48.2 52.2 462 456 444 37.6 271 32.0 31.0 32.8
ConsortiunyCo-Production 2.5 1.7 1.8 2.7 2.6 33 3.1 9.8 9.7 6.2 5.8
Children’s TV Workshop 220 188 168 17.1 158 164 16.1 152 141 121
Independent and CTW . < 291> . . .
Independent Producer 5.9 6.1 53 7.9 113 9.2 19.4 187 252 25.9
Foreign Producer : 7.8 6.0 89 11.0 8.7 77 107 10.0
Any Foreign Participation 5.8 7.6 9.1 )
Intemational Coproduction ’ 4.7 4.1 4.3 4.1 53 4.6 0.7 0.4
Commercial Producer 1.9 28 27 3.2 3.9 2.8 4.4 4.3 4.6 5.5
Commercial and Non-PTV ITV Producers 5.5
Non-PTV ITV Producer o 4.0 3.1 2.9 3.2
Other 5.1 4.6 4.4 3.5 4.0. 4.6 4.4 0.1 0.2 0.6 0.6
Distributor .
Local Distribution Only 113 10.0 74 6.8 6.2 5.6 49- -64 57 4.9 4.4
Public Broadcasting Service 621 693 716: 696 671 653 639 620 594 627 63.1
Regional PTV Network 9.6 6.2 54 7.6 10.8 13.0 14.0 17.8 23.8 23.1 233
Other 170 145 156 160 159 16+ 172 138 . 111  9.3. 9.2
Presenter °
Non-PBS Programs (No Presenter) 373 373
PBS Programs 627 627
WNET or WGBH 18.8 18.0
Single Presenter, Another Licensee 122 174
Co-Presentation of PTV Licensees 9.2 82
CTw 14.2 12.0
Non-PTV Presenters 71 6.9
Other 1.2 0.2
“Notes:

1. 1974 and 1976 are calendar years. 1978 10 1994 are October through September fiscal years.

2. In 1388, 1990, 1592 and 1994 only broadcasters in the 50 US states wera surveyed. -

3. Producer definitions and categories were changed in 1984 and then again in 1992. The figures for
those years compared to the previous years may vary simply due to the definitional changes.

4. In 1986 *U.S. Coproduction® replaced *Consortium?®.

S. Presenter information added in 1992. Previous years unavailable. The presenter is definod as the entity
that negotiates program distribution agreements with PBS. It may of may not be the actual producer.
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Before The

LIBRARY OF CONGRESS
Washington, D.C. 20024

In the Matter Of

ADJUSTMENT OF THE RATES FOR
NONCOMMERCIAL EDUCATIONAL

BROADCASTING COMPULSORY LICENSE

g Docket No. 96-6
CARP NCBRA

)
)
)
)

CERTIFICATE OF SERVICE

I am an associate at White & Case. On August 5, 1998, I caused to be served by hand or

courier express/same day delivery true copies of the Petition of the American Society of

Composers, Authors and Publishers To Modify the Report of the Arbitration Panel, Dated July

22,1998 on the following;

NPR -

PBS -

newyork 298585 v1 [6##101L.doc]

Neal A. Jackson, Esq.

Denise Leary, Esq.

Gregory A. Lewis, Esq.

National Public Radio

635 Massachusetts Avenue, N.W.
Washington, D.C. 20001

PH: 202-414-2000

FAX: 202-414-3021

Gregory Ferenbach, Esq.
Karen Rindner, Esq.

Public Broadcasting Service
1320 Braddock Place
Alexandria, VA 22314-1698
PH: 703-739-5000

FAX: 703-739-5358



COUNSEL for NPR
& PBS -

BMI -

Counsel for

BMI -
U.S. Copyright Office -
Dated: New York, New York

August 5, 1998

newyork 298585 v1 [6##101!.doc]

R. Bruce Rich, Esq.

Jonathan T. Weiss

Mark J. Stein, Esq.

Tracey L. Batt, Esq.

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, New York 10153
PH: 212-310-8000

FAX: 212-310-8007

Counsel for PBS and NPR

Marvin L. Berenson, Esq.
Joseph J. DiMona, Esq.
Broadcast Music, Inc.

320 West 57™ Street

New York, New York 10019
PH: 212-830-2533

FAX: 212-397-0789

Norman C. Xleinberg, Esq.
Michael E. Salzman, Esq.
Hughes Hubbard & Reed, LLP
One Battery Park Plaza

New York, New York 10004
PH: 212-837-6000

FAX: 212-422-4726

Office of the Copyright General Counsel
Room 403

James Madison Building

Washington, DC 20540

PH: 202-707-8380

FAX: 202-707-8366

LA L

Samuel Mosenkis, Esq.




